


witnesses. The standard in Riley v. State is still not met.

. The aggravating circumstance of avoiding or preventing arrest

was improperly found and considered.

- D.

The Trial Court Erred In Finding As An

Aggravating Circumstance That The Homicides

Were Premeditated.

In his sentencing order, the trial judge found as an
aggravating circumstance that the homicides were premeditated.
(R497-498) (A7-8) Premeditation is not a valid statutory aggra-

vating circumstance and cannot be properly considered in the

sentencing process., §921.141, Fla.Stat.; State v. Dixon, 283

So.2d 1,9 (Fla.1973). Only when premeditation rises to the level
of being cold, calculated and premeditated without any pretense
‘ of moral or legal justification does it qualify as an aggravating

factor. §921.141(5)(i), Fla.Stat.; Combs v. State, 403 So.2d

413 (Fla.l1981). The evidence in this case did not support the
statutory aggravating circumstance based on premeditation, and
the trial judge did not find that it did. By considering mere
premeditation in aggravation, the trial court tainted and skewed
the sentencing process. Amazon asks this Court to reverse his
death sentence which is based, in part, upon this improper

aggravating factor.

E.

The Trial Court Erred In Failing To Find As
Mitigating Circumstances That Amazon Suffered
From An Extreme Mental Or Emotional Disturbance
And That His Capacity To Appreciate The Crim-
inality Of His Conduct Or To Conform His Be-

. havior To The Requirements Of Law Was Substan-
tially Impaired.
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Section 921.141(6) (b) and (f), Florida Statutes pro-
‘ vides for the following mitigating circumstances.
(b) The capital felony was committed while

the defendant was under the influence of
extreme mental or emotional disturbance.

* * * *
(f) The capacity of the defendant to appre-
ciate the criminality of his conduct or to
conform his conduct to the requirements of
law was substantially impaired.
The evidence presented during the guilt and penalty phases in
this case established the existence of these two statutory

mitigating circumstances. Buchrem v. State, 355 So.2d 111 (Fla.

1977); Burch v. State, 343 So.2d 831 (Fla.l1977); Jones v. State,

322 So.2d 615 (Fla.l1976).
Dr. Sidney Merin, a clinical psychologist, testified
‘ for the defense during the penalty phase of the trial. (R2261-
2366) He had examined and tested Ira Amazon. (R2276-2292) He
characterized Amazon as an emotional cripple. (R2314) Although
not psychotic, Amazon was markedly disturbed emotionally and
mentally. (R2289-2292) He is impulsive and does not have the
internalized ability to know if his behavior is correct or
incorrect. (R2292-2295) His mental disorder was caused by his
family's failure to provide him with love and support; he was
rejected emotionally. (R2294-2302) He was never able to develop
a conscience --the internalization of attitudes and controls over
behavior. (R2296) As a result of his family living conditions,
Amazon's emotional maturity never developed much beyond that

of a 4 or 5-year-old child. (R2315) Some aspects of his emo-
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tional development may have reached that of a 13-year-old, but
other aspects were at the level of a 2-year-old. (R2315) Amazon's
personality does not exhibit traits normally associated with de-
structive violence. (R2300)

While Amazon's control over his behavior is minimal,
Merin concluded that something external caused the loss of that
control which permitted agressive behavior to emerge. (R2300)
That external cause was the use of alcohol and drugs. (R2300-
2301) 1Ira Amazon had abused drugs for several years prior to
the homicides. (R1840-1842,2318-2319) He testified that shortly
before the homicide he consumed LSD, valium, dexadrene and at
least six alcoholic drinks. (R1787,1790,1793-1794,1800-1801,
1839-1840) This was corroborated by the fact that he had to be
treated for drug withdrawal shortly after he was incarcerated in

the Pinellas County jail. (R2284—2285)§/

&/ In his sentencing order, the trial judge relied on the

testimony of two toxicologists who found no evidence of drugs or
alcohol in blood and urine taken from Amazon when he was arrested.
(R494) (A4) However, the tests did not conclusively show that
Amazon had not consumed drugs or alcohol. First, the blood and
urine samples were taken 17 hours after Amazon said he used the
drugs and alcohol. (R1496,1791-1802) One toxicologist, Brian
Finkel, testified that as much as an entire bottle of liquor
could have been consumed, asimilated and passed completely from
the body within that length of time. (R1125) Furthermore, the
toxicologist testified that there was no commericially available
reliable test for the presence of LSD. (R1099-1100) However,
Finkle, at counsel's request, tested the urine sample using an
experimental test which Finkle had developed to determine the
presence of LSD. (R1100-1104) The test showed no LSD present.
(R1104) Finkle said, however, that this was the first time he
had used the test on samples taken 9 or 10 months before the
test. (R1122) Furthermore, that test had been used on only 12
other occasions. (R1122) The FBI toxicologist, Drew Richardson,
did not use the test in his laboratory. (R1722-1728)
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Although Merin thought that Amazon was capable of
forming an intent to enter the house and committ the sexual
battery (R2302-2303), he concluded that the murders were the
result of a survival panic reaction to the stress of the situa-
tion. (R2303-2314) 1Ira's already minimal behavior control
system was further weakened by the drugs and alcohol, and he
lost control. (R2300—2301,2310—2311,2320—2322)1/ The multiple
stab wounds were consistent with Amazon's having lost control
of his behavior in a survival panic reaction to stress. (R2312-
2313,2362-2363) Merin testified that uncontrolled repetitive
acts are common in such panic reactions; the person's actions
are automatic and beyond the person's control. (R2312-2313)

The trial court should have found and weighed the
statutory mitigating circumstances regarding mental disturbance
and impaired capacity. Amazon's death sentences have been un-
constitutionally imposed, and he urges this Court to reverse

them.

F.

The Trial Court Erred In Failing To Find
Ira Amazon's Age As A Mitigating Citcumstance.

Ira Amazon was nineteen at the time of the crimes.
(R494) (A4) He was suffering from an emotional disturbance

(R492,2261-2366) (A2), and at best, his emotional maturity level

7/ Brian Finkle, the toxicologist, testified that panic
reactions are not uncommon in persons under the influence of
LsSD. (R1131)

-40-



was that of a 13-year-old. (R2315) Furthermore, some aspects
of his emotional development stopped at that of a 2-year-old
child. (R2315) The trial court's conclusion in rejecting this

1"

mitigating circumstance '"...that he was mature enough to under-
stand the consequences and criminality of his conduct" (R494)
(A4), was contrary to the evidence. Amazon's chronological age
of nineteen, particularly when coupled with his emotional

maturity level, qualifies for the mitigating circumstance.

E.g., Washington v. State, 432 So.2d 44 (Fla.1983); Hitchcock

v. State, 413 So.2d 741 (Fla.1982); Hargrave v. State, 366 So.2d

1 (Fla.1978); Swan v. State, 322 So.2d 481 (Fla.1975); Meeks v.

State, 336 So.2d 1142 (Fla.l1976); Hoy wv. State, 353 So.2d 826
(Fla.1977).

G.

The Trial Court Erred In Finding That Amazon

Had Waived The Consideration Of Nonstatutory

Mitigating Circumstances And In Failing To

Consider And Weigh Evidence Of Nonstatutory

Mitigating Circumstances.

The sentencing judge in a capital case must consider
and weigh all evidence in mitigation before determining the
appropriate sentence. He is not bound by the mitigating cir-

cumstances enumerated in Section 921.141, Florida Statutes.

Eddings v. Oklahoma, 455 U.S. 1 (1982); Lockett v. Ohio, 438

U.S. 586 (1978); Songer v. State, 365 So.2d 696 (Fla.1978).

Ira Amazon offered evidence of several mitigating circumstances
which the sentencing judge refused to consider in sentencing.
Consequently, the sentencing process was skewed, and Amazon's

death sentences were unconstitutionally imposed.
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Ira Amazon is not merely complaining about the weight
the trial judge chose to afford the nonstatutory mitigating
evidence. 1In his sentencing order, the judge stated that he
did not consider nonstatutory mitigating circumstances because
he believed defense counsel waived such considerations by waiving

a presentence investigation report:

MITIGATING CIRCUMSTANCES OTHER THAN
STATUTORILY ENUMERATED MITIGATING
CIRCUMSTANCES.

This Court has the duty to consider any ap-
plicable mitigating circumstances in determining
the fairness of a life or death sentence.
Therefore, throughout both the guilt phase and
the sentencing phase of the trial, the Court
listened intently for evidence of any nature or
kind which could be a mitigating factor whether
it was a statutorily enumerated mitigating cir-
cumstance or a nonstatutory mitigating circum-
stance.

The Defense argued adamantly that the Court
should not order a Presentence Investigation
(PSI) of the Defendant. The State argued that
case law certainly supports the right of a trial
judge in a first degree murder case to order and
consider a PSI prior to sentencing the defendant.
After much reflection this Court followed the
urging of the Defense and ruled that sentencing
would be based solely on the evidence presented
during all phases of the trial. Therefore the
chance for possible additional mitigating cir-
cumstances to be presented to the Court was waived
by the Defense.

(R494-495) (A4-5)

Several nonstatutory mitigating circumstances exist
in this case. First, Ira Amazon was suffering from a mental or
emotional disturbance. (See, Issue VI, E, supra) The sentencing
judge found this fact but concluded that the disturbance was
not "extreme' and did not qualify for the statutory circumstance

provided for in Section 921.141(6)(b), Florida Statutes. (R492)
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(A2) Although Amazon contends that the statutory mitigating
circumstance should have been found (Issue VI, E, supra),
certainly his mental condition was a nonstatutory mitigating
circumstance which the sentencing judge shoﬁld have considered.
The sentencing judge's application of the law in such a manner
as to exclude from consideration all mitigating evidence which
does not meet the threshold requirement for a statutory miti-
gating circumstance violates the Eighth and Fourteenth Amendments.
While the limiting words employed in Florida's death penalty
law regarding mitigating circumstances places a threshold which
must be met before a statutory mitigating circumstance can be
found, mitigating evidence failing to meet that threshold must,

nevertheless, be considered and weighed in mitigation. See,

Johnson v. State, 438 So.2d 775,779 (Fla.1983).

Three additional nonstatutory mitigating circumstances
should have been considered. One was Amazon's drug and alcohol

intoxication at the time of the crime. Buchrem v. State, 355

So.2d 111 (Fla.1978); Chambers v. State, 339 So.2d 204 (Fla.

1976). Again, this fact also supported a statutory mitigating
circumstance which the trial court rejected. (Issue VI., E,
supra) However, at the very least, it should have been weighed
as a nonstatutory factor. Next, the fact that Amazon confessed
(R1345-1559) and pleaded guilty to the underlying felonies

(DCR1-42) was mitigating. See, Washington v. State, 362 So.2d

387 (Fla.1978) And, finally, Amazon demonstrated remorse when
he cried while relating the detail of the crime that he re-

membered. (R1545-1546) Magill v. State, 386 So.2d 1188 (Fl1a.1980).

-43-



The trial court's failure to consider and weigh all
‘ the valid mitigating circumstances renders Amazon's death sen-
tences unconstitutional. He urges this Court to reverse his

death sentences.
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- ISSUE VII.

THE TRIAL COURT ERRED IN SENTENCING
AMAZON TO DEATH OVER THE JURY'S RE-
COMMENDATION OF LIFE IMPRISONMENT
BECAUSE THE FACTS SUGGESTING DEATH

AS THE APPROPRIATE PENALTY WERE NOT

SO CLEAR AND CONVINCING THAT VIRTUALLY
NO REASONABLE PERSON COULD DIFFER.

A jury's recommendation of life imprisonment must be
given great weight, and

In order to sustain a sentence of death

following a jury's recommendation of life,

the facts suggesting a sentence of death

should be so clear and convincing that

virtually no reasonable person could differ.

Tedder v. State, 322 So.2d 908,910 (Fla.1975). This Court has

consistently said that a life sentence should be imposed where
there is a reasonable basis for the jury's life recommendation.

E.g., Hawkins v. State, 436 So.2d 44 (Fla.1983); Cannady v.

State, 427 So.2d 723 (Fla.1983); Walsh v. State, 418 So.2d 1000

(Fla.1982). A reasonable basis exists in this case, and the
trial court erred in refusing to follow the jury's recommendation.
Numerous factors justify the jury's life recommendation
in this case. First, Ira was nineteen-years-old at the time of
the crime, but he had the emotional maturity development of a
child. (R2315) Second, he had been an abuser of drugs for
several years and was intoxicated on drugs and alcohol at the
time of the murders. (R1787,1793-1794,1800-1801,1840-1842,2284~
2285,2318-2319) Third, Ira suffered from a mental or emotional
disturbance which impaired his ability to control his behavior.
(R2276-2292,2314-2315) His ability to control was further im-
paired by his drug and alcohol use. (R2300-2301) Finally, Ira
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killed not from a planned design to do so but in, what the
psychologist who examined him called, a survival panic; a
spontaneous, uncontrolled reaction to the stress of the situa-
tion. (R2300-2333,2362-2363) The multiple stab wounds corro-
borated this theory as they evidenced the repetitive actions
associated with such an uncontrolled reaction. (R2312-2313,
2362-2363)

The trial court's error in overriding the jury's re-
commendation is amply supported. Several aggravating circum-
stances were improperly found (See, Issue VI, A through D,
supra) and several mitigating circumstances were not considered
(See Issue VI, E through G). This improper evaluation of the
aggravating and mitigating circumstances not only affected the
trial judge's conclusion that the aggravating circumstances
outweighed the mitigating, but it also impaired the judge's
decision regarding the reasonableness of the jury's recommenda-
tion.

This Court has acknowledged that mental or emotional
disturbance, such as Ira Amazon suffers, is a reasonable basis

for a jury's recommendation of life. E.g., Cannady v. State,

427 So.2d 723 (Fla.1983); Burch v. State, 343 So.2d 831 (Fla.

1977); Jones v. State, 332 So.2d 615 (Fla.l1976). Such mental

impairment has been held sufficient to justify the jury's
decision even where the trial court did not find that the mental

mitigating circumstances existed. Cannady v. State, 427 So.2d

723,731 (Fla.1983). Drug and alcohol abuse and intoxication

have likewise justified jury's life recommendations. ' Norris v.
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State, 429 So.2d 688 (Fla.1983); Chambers wv. State, 339 So.2d

204 (Fla.1976). A defendant's youth, particularly when coupled
with impairments rendering emotional age much younger, has also

been a basis for a life recommendation. Norris v. State, 429

So.2d 688 (Fla.l1983); McKennon v. State, 403 So.2d 389 (Fla.

1981); Swan v. State, 322 So.2d 485 (Fla.l1975). Finally,

whether the homicides were planned or intentional has been a
factor validly warranting life. All of the above circumstances
are present in this case. Ira Amazon's jury acted rationally

in recommending life sentences. The trial court had no informa-
tion which was not also disclosed to the jury. (R495)(A5) He
had no justification for rejecting the life recommendation. Ira
Amazon urges this Court to reverse his death sentences with

directions that he be sentenced to life.
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- ISSUE VITI.

THE TRIAL COURT ERRED IN IMPOSING
DEATH SENTENCES UPON IRA AMAZON
AFTER THE JURY RECOMMENDED LIFE
IMPRISONMENT BECAUSE SUCH A SEN-
TENCE PLACED AMAZON IN DOUBLE
JEOPARDY, VIOLATED HIS RIGHT TO
DUE PROCESS, AND CONSTITUTES CRUEL
AND UNUSUAL PUNISHMENT.

Florida's death penalty sentencing statute which
allows the imposition of a death sentence after a jury recom-
mendation of life violates the Fifth, Sixth, Eighth and Four-
teenth Amendments to the United States Constitution. Portions
of Section 921.141,Florida Statutes allowing such a sentence
are unconstitutional on their face and as applied. The standards
for overriding a jury's life recommendation are applied in a
manner that discounts the jury's consideration of mitigating
factors. Furthermore, these standards are so broad, vague
and indefinite as to violate the constitutional requirement of
reliability in sentencing.

Amazon realized that this Court has rejected similar

contentions in earlier cases. E.g., Douglas v. State, 373 So.2d

895 (Fla.1979); Spaziano v. State, 433 So.2d 508 (Fl1a.1983).

However, the United States Supreme Court has granted certiorari

to review this question. Spaziano v. Florida, _U.S. , 104

S.Ct. 697 (1984). Amazon asks that this Court reserve ruling
on this issue until the United States Supreme Court decides

the question.
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- CONCLUSION

Upon the reasons and authorities presented in Issue
I, Ira Amazon asks this Court to reverse his convictions with
directions that he be discharged, or at least granted a new
trial. In Issues II through V, Amazon asks this Court to re-
verse his case for a new trial. Finally, in Issues VI through
VI1I, Amazon asks that his death sentences be reduced to life
imprisonment if this Court decides not to reverse his convictions.
Respectfully submitted,
JERRY HILL
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