


securities claims from arbitration could only be sanctioned under
federal law.

The case of Southland Corp. v. Keating, 104 S.Ct. 852 (1984),

does not negate the validity of Fla.Stat. §517.241, as construed
by the Third District in Young. In Southland, the Court held that
the Federal Arbitration Act preempted an anti-waiver provision in
the California Franchise Investment Law. The law regulated fran-~
chises. The California Supreme Court had held, based on Wilko v,
Swan, that the anti-waiver provision precluded arbitration. The
state court stressed the similarity of the anti-fraud language
between the franchise law and the federal securities laws; even
the non-waiver clause was identical to the one in the Federal

Securities Act. See Keating v. Superior Ct. of Alameda County,

645 P.24 1192, 1198-99 (Cal. 1982). What was missing, however,
was an identity of purpose, of goals, and of policies with the
federal securities laws.l2/ Despite this significant shortcoming,
the California Supreme Court, by analogy, tried to transplant

Wilko v. Swan to the franchise field., Id. at 1202-03. The United

States Supreme Court justifiably rejected the analogy. 104 S.Ct.

12/ rhe apparent purpose of the franchise law was to subject
franchises to anti-fraud regulation of the "securities" type. The
California Legislature must have considered it necessary because
franchise agreements are not "securities" and are therefore not
covered by the securities laws. See, e.g., Lino v. City Investing
Co., 487 F.2d 689 (34 Cir. 1973); Nash & Associates, Inc. v. Lum'’s
of Ohio, Inc., 484 F.24 392 (6th Cir. 1973); Bitter v. Hoby's
Int'l Inc., 498 F.2d 183 (9th Cir. 1974); Martin v. T.V. Tempo,
Inc., 628 F.2d 887 (5th Cir. 1980). In other words, the
California Legislature turned franchise agreements into
"securities” -- through the back door.
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at 861 n.1ll. As the Court stated, the question in Wilko was

whether the federal securities laws -- not any federal franchise
law -- had created an exception to the Federal Arbitration
Act.13/

Oppenheimer contends that Southland "preempts all state
statutes barring arbitration," and therefore preempts Fla.Stat.
§517.241. Such a statement blurs the issues here. Firstly,
Fla.Stat. §517.241 is not an attempt to exempt from the Federal
Arbitration Act arbitration contracts that would otherwise be
enforceable under federal law -- which is what the California
Franchise Investment Law attempted to do. To the contrary, the
arbitration contract regarding interstate securities transactions
involved in this case is not enforceable under federal law.

Secondly, the notion of preemption must not be taken lightly,
to contend that a preemption decision invalidates any state law
that might arguably fit the description. For the United States
Supreme Court itself has stated:

Our prior cases on pre—emption are not precise
guidelines in the present controversy, for
each case turns on the peculiarities and spe-
cial features of the federal regulatory scheme

in question.

City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 638

(1973).

13/ There is no comprehensive regulation of franchises at the
federal level, as there is in the securities field. Compare the
Automobile Dealers Day In Court Act, 15 U.S.C. §1221, et seq., and
the Petroleum Marketing Practices Act, 15 U.S.C. §2801, et seq.
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The criterion for determining whether state
and federal laws are so inconsistent that the
state law must give way is firmly established
in our decisions. Our task is "to determine
whether under the circumstances of this parti-
cular case, [the State's] law stands as an
obstacle to the accomplishment and execution
of the full purposes and objectives of
Congress." * * * This inquiry requires us to
consider the relationship between state and
federal laws as they are interpreted and
applied, not merely as they are written.

Jones v. Rath Packing Co., 430 U.S. 519, 526 (1977).

The Federal Arbitration Act has been interpreted not to apply
to interstate securities claims., Fla.Stat. 517.241, as construed,
does no more than extend that exception, pursuant to federal law,
to interstate securities claims brought in a state court.

The laws to be considered in the preemption analysis are not
just Fla.Stat. §517.241 versus the Federal Arbitration Act, as
Oppenheimer asserts, That kind of analysis may have been proper
in a case such as Southland, where there was no overriding federal
interest other than the policy favoring arbitration. In this
case, however, much more is involved. This case involves a
comprehensive requlatory scheme which extends from the federal to
the state level, with a declared federal goal of uniformity and
cooperation between the two. Under such circumstances, there is
no principled reason to deny interstate securities claimants a
"legally correct adjustment™ of their claims, Wilko, 346 U.S. at
438, merely because they chose to claim under state law.

In Kroog v. Mait, 712 F.2d 1148 (7th Cir. 1983), on which

Oppenheimer relies, the court held that the Federal Arbitration
Act preempted a blue sky law's anti-waiver provision. The court
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failed to consider the fact that the transactions in question were
interstate securities transactions; it also failed to consider
that both the Securities Act of 1933 and the Exchange Act of 1934
specifically provide for concurrent state regulation, see 15
U.S.C. §77r and 15 U.S.C. §77bb(a). And the court ignored the
United States Supreme Court's analysis, in Wilko, of the reasons
why a securities claim could not be arbitrated. In fact, the
court did not even try to reconcile the operation of the two
statutes. That would have been the proper approach. Merrill

Lynch, Pierce, Fenner & Smith v. Ware, 414 U.S. 117, 127 (1973).

A finding of "no preemption" is preferable because Congress can
overrule it by appropriate legislation, while a finding of

preemption cannot be changed by the states. See City of Burbank

v. Lockheed Air Terminal, Inc., 411 U.S. 624, 643 (1973)

(Rehnquist, J., dissenting).

Oppenheimer claims that Merrill Lynch, Pierce, Fenner & Smith

v. Melamed, 405 So.2d 790 (Fla. 4th DCA 1981), directly conflicts

with Young. In Melamed, the Fourth District held that:

Florida courts must recognize the apply the

Federal Arbitration Act and that arbitration

agreements which are valid and enforceable

under the federal law are also valid and

enforceable in Florida courts.

[at 729]

The context of that holding was an arbitration agreement incorpor-
ating another state's laws. The agreement was unenforceable under
Fla.Stat., §682.02, but enforceable under the Federal Arbitration
Act. The court simply held that the Federal Arbitration Act
superseded the inconsistent provisions of the state law, and made

the agreement enforceable. However, the court did not pass on the
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question -- which was not an issue in the case -- whether that
agreement was unenforceable under federal law and under Fla.Stat.
§517.241, which makes federal law its own. That was the issue in
Young. There is therefore no conflict between Young and
Melamed.1l4/ But to the extent there were conflict, Melamed should
be overruled.

None of the decisions urged by Oppenheimer compels the
invalidity or preemption of Fla.Stat. §517.241, as construed by
the Third District., That court's analysis of the issues and of
the regulatory schemes involved yielded a restrained and princi-
pled solution: the Federal Arbitration Act does not apply to
claims arising out of interstate securities transactions brought
in a Florida court. The Federal Arbitration Act applies in state
court to all other arbitration contracts within its scope.

The Third District's decision should be affirmed.

14/ Oppenhimer asserts that Melamed "presaged" Southland
Corp. v. Keating, 104 S.Ct., 852 (1984). Yet Southland overruled
Melamed in one of its holdings —-- that "the provisions of Section
3 of the Federal Arbitration Act apply to Florida state courts."
405 So0.2d at 793. 1In Southland, the Court specifically stated,
"we do not hold that §3... appllies] to the proceedings in state
courts.” 104 S.Ct. at 861. Oppenheimer also claims that Young
conflicts with Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Westwind Transp., Inc., 442 So0.2d 414 (Fla. 2d DCA 1983). That
case held that the Federal Arbitration Act "is controlling" and
"preempt[s] the provision of the Florida Arbitration Code." Id. at
417. The holding, of course, goes too far, for the Federal
Arbitration Act does not preempt every provision of Fla.Stat. Ch.
682, as made clear in Southland. Be that as it may, the Westwind
opinion does not even reflect the issues raised by the parties --
if any —-- regarding the arbitrability of interstate securities
claims under federal and Florida law; it is impossible to tell
which points of law were decided. 1In any event, to the extent
Westwind conflicts with Young, Respondent respectfully submits
that it should be overruled.
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III.

OPPENHEIMER WAIVED ITS RIGHT TO ARBITRATION

The Third District refused to decide whether Oppenheimer had
in fact waived its arbitration right. A resolution of this issue
in the affirmative would avoid the need to pass on the constitu-

tionality of Fla.Stat. §517.241, as construed by the Third

District.1l3/ As this Court stated in State v. Covington, 392

So.2d 1321, 1323 (Fla. 1981):

It is a "settled principle of constitutional
law that courts should not pass upon the con-
stitutionality of statutes if the case in
which the question arises may be effectively
disposed of on other grounds."” ([Citations
omitted]

The law in Florida is that when a party files an answer with-
out asserting the right for arbitration, the party waives that

right. Klosters Rederi A/S v. Arison Shipping Co., 280 So.24 678,

681 (Fla. 1973); Lapidus v. Arlen Beach Condominium Ass'n Inc.,

394 So.2d 1102, 1103 (Fla. 3d DCA 1982); Hansen v. Dean Witter

Reynolds, Inc., 408 So.2d 658, 659 (Fla. 3d DCA 1982), petition

for review denied, 417 So.2d 328 (Fla. 1982).

In Mrs. Young's initial, federal court action, Oppenheimer
repeatedly contested Mrs. Young's right to have her state claims

heard in federal court. Not once did Oppenheimer argue that the

15/ Oppenheimer has also raised issues not encompassed by
this Court's conflict jurisdiction. For example, it claims that
Young conflicts with Southland Corp. v. Keating, 104 S.Ct. 852
(1984), and with the supremacy clause of the United States
Constitution.
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state claims were subject to arbitration. Oppenheimer did not

even ask the court for a determination of that issue.lﬁ/ Cf. Mer-—-

rill Lynch, Pierce, Fenner & Smith v. Westwind Transp., Inc., 442

So.2d 414, 417 (Fla. 2d DCA 1983)(no waiver where defendants filed
an answer after the trial court had denied their initial, and
prompt, motion to compel arbitration).

Oppenheimer filed its answer in federal court, again
questioning the court's jurisdiction over the state claims, but
never raising the defense that the claims were subject to an
arbitration contract.

After Oppenheimer had answered, the court dismissed Mrs.
Young's state claims. When Mrs. Young filed her suit in state
court, Oppenheimer, almost as an afterthought, decided to rely on

the arbitration clause.

16/ Oppenheimer argued in the trial court and in the Third
District that the case of Sawyer v. Raymond James & Associates,
642 F.2d 791 (5th Cir. 1981), had precluded its raising the
arbitration issue, and that the Federal claims were incapable of
being severed to subject the state claim to arbitration. Both
contentions are incorrect. In actual fact, the federal court
severed the claims, so they were not incapable of being severed.
A further discussion of these issues appears at pp. 4-8 of
Mrs. Young's Petition for Writ of Certiorari [A. 93], and pp. 1-4
of the Reply to Response to Petition for Writ of Certiorari
[A. 106]. Respondent does not rely here on the language of Belke
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 518 F.Supp. 602
(Ss.D.Fla. 1981), which attempted to impose a stricter standard,
closer to Florida's, for waiver of the right to arbitrate. That
decision was overruled in Belke v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 693 F.2d 1023 (11lth Cir. 1982), a further example of
the difference between the Florida and federal requirements for
waiver.,
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Under such circumstances, it is clear that Oppenheimer waived
a right to arbitration under Florida law.17/

Oppenheimer's waiver of a right to arbitrate is a procedural
default arising from conduct inconsistent with that right. Waiver
by inconsistent conduct is not a concept of the law of contracts,
of their validity or of their enforceability. A contract may be
valid and enforceable yet a party may have waived the right to

demand compliance therewith. See 4 Fla.Jur. 24 Arbitration and

Award §13 (1978). The issue of waiver must therefore be deter-
mined pursuant to state law.

Indeed, had Mrs. Young brought her claims in state court
first, and Oppenheimer had defended on the merits, and the case
thereafter had been removed, for any reason, to federal court, the
federal court would apply, not Florida, but federal, law to decide

the waiver issue. See Hanna v. Plumer, 380 U.S. 460 (1965).

Thus, even assuming arguendo that federal law were to govern
the enforceability of this arbitration contract, the waiver issue
would nevertheless be one to be decided under state law.

State law controls the issue of waiver. Under state law, the
filing of an answer and affirmative defenses operates as a waiver,

This Court should decide that Oppenheimer waived its arbitration

17/ Oppenheimer has insisted in this case that the Florida
court should apply federal law to determine the issue of waiver,
pursuant to the Federal Arbitration Act. That argument is
incorrect. The United States Supreme Court made clear in
Southland Corp. v. Keating, 104 S.Ct. 852, 861 n.1l0 (1984), that
the Federal Arbitration Act does not go so far as to impose
federal procedural law on the state courts.
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right, or alternatively, direct the Third District to decide the
issue in accordance with Florida law.

CONCLUSION

The Third District correctly construed Fla.Stat. §517.241,
according to its language, its policy, its legislative intent, and
according to the special features of the federal-state regulatory
scheme regarding interstate Securities transactions. The Court
should approve the Third District's decision in Young, and
overrule the Second District's decision in Maves.

The Third District also correctly held that Mrs. Young's
interstate securities claims cannot be arbitrated under the
Federal Arbitration Act because the arbitration clause in question
is not valid or enforceable even under federal law, so that the
Federal Arbitration Act cannot serve to enforce it. This Court
should approve the Third District's decision. And, to the extent
Melamed or Westwind conflict, the Court should overrule those
decisions.

In addition, the Court should pass on the issue of waiver to
hold that Oppenheimer waived its arbitration right. Alternative-

ly, the Court should remand to the Third District to decide the

" waiver issue in accordance with Florida law.

Respectfully submitted,

BAILEY & DAWES,

a professional association
Attorneys for Respondent
Fifth Floor

1390 Brickell Avenue
Miami, Florida 33131-3313
(3Q0) 374-5505

B

Mercedes C. Busto
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