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DESIGNATION OF PARTIES

Appellant, the Utilities Commission of the City of New Smyrna
Beach, will be referred to as "New Smyrna."

Appellee, Florida Public Service Commission, will be referred
to as the "Commission" or the "PSC."

Cross Appellant, Save Our Services, will be referred to as
"s0s. "

Co-petitioner in the proceeding below, Florida Power and Light
Company, will be referred to as "FPL."

Order 12277, which is the subject of this appeal, will be
referred to as "the Order."

References to the transcripts of the hearing will be followed

by the appropriate volume and transcript page number. (V. ’
Tr. ). References to documents in the record are designated
by the appropriate volume and page number. (V. : R. ).

References to exhibits submitted into evidence are designated by

the appropriate volume and exhibit number. (V. , Ex. ).
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STATEMENT OF THE CASE

The Commission files this Statement of the Case because the
Appellant's Second Amended Brief fails to include a complete
statement of what has transpired in this case, as well as all
relevant facts.

On April 30, 1979, Florida Power and Light Company (FPL) filed
a complaint with the Commission requesting the resolution of a
territorial dispute between it and the City of New Smyrna Beach.
(V. 1, R. 1). The dispute involved service to two areas Known as
Smyrna West and Sandcastle. In its answer, New Smyrna claimed its
right to serve the disputed area and in its counterclaim enlarged
the dispute to include an additional area of 90 square miles
surrounding the municipal limits. (V. 1, R. 7). Although New
Smyrna withdrew its counterclaim, FPL later included the
additional area in its claim. (V. 2, R. 230).

A prehearing conference was held before Commissioner Marks on
March 23, 1981 in Tallahassee. The prehearing order, delineating
the issues to be heard, was issued March 31, 1983. (V. 3,

R. 512). The final hearing was held before Commissioners Gunter
and Marks on April 2, 1981 in Daytona Beach. The Commission
resolved the territorial dispute in Order 10300, issued
September 18, 1981. (V. 3, R. 608). In that order, the
Commission found, among other things, that: 1) there was no
material difference in the rates charged by the two utilities;
2) with regard to generating capacity, FPL was the only system
capable of expanding service in the disputed area within its own

capabilities; and 3) FPL served 2700 customers in the disputed



area while New Smyrna served only 1300. Additionally, the
Commission concluded that, while it was proper for a municipal
electric system to provide service to non-resident customers where
other service was not available or was impractical on a
cost-of-service basis, it was not proper for a tax-subsidized
municipal electric system to engage in unrestrained proprietary
competition for non-resident customers with investor-owned
utilities not having similar tax advantages. Accordingly, the
Commission apportioned the disputed area among the parties with
the majority of the non-municipal territory going to FPL.

On October 16, 1981, New Smyrna sought review of Order 10300
in this Court, Case No. 61,308. On April 16, 1982, after the
initial and answer briefs were filed, New Smyrna filed its
Petition for Order of Remand. The basis for the petition was that
New Smyrna and FPL had reached a territorial agreement that would
resolve the parties' earlier dispute. The territorial agreement,
however, would have no force until approved by the Commission
pursuant to Section 366.04(2)(d), Florida Statutes (1981). This
Court issued its order temporarily relinquishing jurisdiction of
the matter to the Commission for the purpose of allowing New
Smyrna to petition for approval of the territorial agreement.

On July 19, 1982, New Smyrna filed its petition with the
Commission. (V. 6, R. 618). The Commission recognized that
approval of the territorial agreement would constitute agency
action that may affect the substantial interests of persons not
party to the proceeding. For that reason, the Commission gave

notice of its intent to approve the territorial agreement. (V. 6,



R. 629). As provided by Rule 25-22.29, Florida Administrative
Code, a request for hearing was timely filed by a group of
citizens referred to as Save Our Services (SOS) on September 13,
1982. (V. 6, R. 627). SOS was opposed to the territorial
agreement and its transfer, under the agreement, to New Smyrna.
Acting under a misapprehension of administrative law relative to
proposed agency action, New Smyrna filed its motion requesting the
Commission to approve the settlement agreement. (V. 6, R. 640).
That motion was denied by the Commission in Order 11199, issued
September 23, 1982. (V. 6, R. 646). As a last resort, on
October 4, 1982, New Smyrna sought a writ of mandamus from this
Court that would have compelled the Commission to approve the
territorial agreement. On November 17, 1982, this Court issued
its order denying the petition for writ of mandamus without comment.
The Commission held a full evidentiary hearing on the question
of whether to approve the territorial agreement. This hearing was
necessary in order for it to properly complete agency action under
the Administrative Procedures Act, Chapter 120, Florida Statutes,
and because disputes of material fact were evident. The hearing
was held before the full Commission on January 27, 1983 in New
Smyrna Beach and was continued on March 4, 1983 in Tallahassee.
At those hearings, the two utilities, as well as the intervenor,
S80S, and the Commission Staff were allowed to present evidence and
cross—examine witnesses. Public Counsel was also present to
represent any additional public witnesses not represented by SOS.
New Smyrna Beach and FPL stipulated to the record developed in the

first hearing on the territorial dispute being included in the






benefit in the reduction of uneconomic line losses must be
tempered by the realization that the benefit can result only if
extensive, expensive changes are made to the South Beach and
Mission City systems. (V. 8, Tr. 355). Line losses can result
from the stepping up or stepping down of power between differing
voltages or merely from transporting power. Because FPL's South
Beach system is operating at a different voltage level than New
Smyrna's system, the potential for line loss exists. Immediately
after the agreement, New Smyrna's system would be operating at
three different voltages levels: 4,000 volts, 13,000 volts, and

23,000 volts. (V. 8, Tr. 358). Thus, the need for the conversion.

MR. HENDERSON:

Q Okay. Now, you said the reason why you
would be doing that is it would be more
efficient to convert to a 23,000 system?

MR. STEVENS:

A I said yes, it would be for economic
purposes, yes.

Q For economic purposes.
A Right.

Q That's not electrical efficiency, that's
just the economics of the situation?

A Well, it'!s the economics of the electric
efficiency, yes, sir. Line losses, load
losses, whatever.

Q All right. So there will be an increase
in the cost or there will be a cost
associated with that increase in voltage,
albeit amortized for the years?

A Yes, when it's converted over there will
be some cost. But bear in mind, again,
that we are not going in there today or
tomorrow or the day the settlement
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agreement comes into effect and start
converting this thing. We are going to--
it would be ridiculous to go spend money
for a stepdown transformer bank and then
turn around and convert the whole system.
We don't physically have the people on the
staff of the Utilities Commission to go
into these areas and completely convert
this thing overnight. That is why we
would integrate it into the system and
pick away at it as time permitted.

(Vol. 8 Tr. 355-356).

The system conversion for the reduction of line loss might not
occur for another twenty years. (V. 8, Tr. 354). Moreover, the
cost to convert FPL's system would be in excess of $531,000.

(v. 8, Tr. 356). Consequently, the Commission concluded that any
economic improvement to New Smyrna's system is remote and based
upon great cost which overrides the benefit. This conclusion is
supported by the record.

The evidence of record establishes that the residents of South
Beach were receiving satisfactory electric service. The
reliability of service in that area had been close to perfect for
the previous two years and well within Commission standards.
Acting in the public interest, the Commission found no basis for
approval of such an extensive and costly transfer of customers and
facilities as called for under the territorial agreement.

New Smyrna has asked this Court to reweigh the evidence. This

Court's role is not to reweigh the evidence, Florida Retail

Federation, Inc. v. Mayo, 331 So.2d 308, 311 (Fla. 1976), but to

determine whether the Commission's decision is supported by

competent substantial evidence. Citizens of the State of Florida

v. Public Service Commission, 435 So.2d4 784, 787 (Fla. 1983). The
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Commission's decision was clearly

substantial evidence. DeGroot v.

supported by competent

Sheffield, 95 So.2d 2912 (Fla.

1957). New Smyrna has the burden

an abuse of discretion. Citizens

of proving that the decision was

of the State of Florida wv.

Public Service Commission,

supra.

burden.

The Commission's decision not

agreement must be affirmed.

24
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CONCLUSION

The Commission acted in accordance with the essential
requirements of the law when it refused to approve the territorial
agreement submitted to it by New Smyrna and FPL. The Commission
properly placed the burden of establishing that the agreement
would serve the public interest on the petitioning utilities. The
fact that the Commission initially proposed to approve the
agreement did not change the burden of proof. The Commission's
decision was based on the criteria contained in the Florida |
Statutes and was supported by competent substantial evidence.

Therefore, the Commission's decision must be upheld.

Respectfully submitted,

William S. Bilenky
General Counsel

Carrie J;E%ightman
Associate General Counsel
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Tallahassee, Florida 32301-8134
(904) 488-7464
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