


DFD4g
7-26-84

relieved the protesting customers of their obligation to show
they will be harmed by the agreement and has required New Smyrna
Beach and FP&L to affirmatively demonstrate not only that the
customers will realize some benefit but that they will be
"substantially benefited." This stood as a direct departure from
the PSC's own policy of plaéing the burden of challenging such
orders on the protesting customers. It also violates established

law. See, Lotspeich, supra. If the PSC was applying the

standard of "substantial benefit," FP&L and New Smyrna Beach had
the right to assume that, when the PSC entered its initial order‘
approving the settlement agreement and finding that it was in the
best interest of the customers, it was making an initial
determination that the customers would be "substantially
benefited" by the agreement.

The PSC is under the same constraints that govern the
actions of all administrative agencies when acting in their
judicial capacities. The PSC is bound to apply the same
standards to all litigants similarly situated. If they adopt a
burden of proof in a given case, they are bound to apply that
same burden in similar future cases. To do otherwise would be

discriminatory. City of Pensacola v. Kirby, 47 So.2d4 533 (Fla.

1st DCA 1950). As stated by the First District Court of Appeal

in the case of ABC Liquors, Inc. v. City of Ocala, 366 So.2d 146

(Fla. 1st DCA 1950), at page 149:
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Nevertheless the constitutional guaranty of
equality before the law assures that every
citizen, whether natural or corporate, be
treated equally.
Consistent with Florida law, the PSC, in prior cases,
required that those who opposed a territorial agreement carry the

burden of showing why it should not be approved. See, In re City

of Vero Beach, supra. Therefore, the PCS in the case sub judice

was bound to place the burden of proof on the contesting
customers. Instead, it shifted that burden to FP&L and New
Smyrna Beach. This constituted inherently unequal treatment.

In other similar cases, the PSC has encouraged settlements
and has indicated that they would be approved absent some showing
that justified disapproval. In the instant case, the PSC has
adopted a posture that discourages settlements by forcing the
proponents of the settlement to affirmatively demonstrate some
"substantial benefit" to the affected customers. The PSC is
applying one standard to the instant case and another to all
other similar cases.

ARBITRARY STANDARD

Even if the PSC could get away with shifting the burden of
proof from the customers to New Smyrna Beach and FP&L, the
standard that the PSC has chosen to apply is completely arbitrary
and not capable of being reviewed by the appellate court. What
in the world does "substantial benefits" mean? It is known from

the unrefuted facts in the record that there will be some benefit

to the customers in the South Beach area. New Smyrna Beach
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suggests that the term "some" does not have a direct and
definable meaning. It means more than none. (Webster's
Dictionary). However, the PSC apparently is not satisfied with
some benefit and has imposed the burden of establishing
"substantial benefit." The term "substantial" implies a degree
of benefit that is something more than "some," but how much? Two
people viewing the same set of circumstances might have totally
differing opinions as to whether a thing is "substantial" or not.
Without a strict definition of the term "substantial" and
guidelines and criteria for determining whether a set of facts
conforms to the definition, the term is meaningless. Without
such a legal frame of reference, the trier of fact will be forced
to judge a thing to be "substantial” or "not substantial" based
on purely personal preference. Such an act would be completely
subjective. How could a court review such an act? Clearly, it
could not. Without definitions and guidelines, the reviewer
would be in no better position than would the trier of fact to
determine whether something were "substantial” or not. 1Is that
not the very position in which the parties find themselves in
this appeal? Where is the term "substantial" defined? Where are
the standards and criteria by which an evaluation can take place?
What means did the PSC employ to determine that New Smyrna Beach
and Florida Power & Light had not established that there was
"substantial benefit" to the customers located in South Beach?
How can this Court review whether the PSC erred in finding there

was no "substantial benefit" to the South Beach area? It cannot
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be done. The application to New Smyrna Beach and Florida Power &
Light of this new standard directly conflicts with the PSC's
obligation against arbitrary actions. The courts of this state
have consistently warned that standards must be reasonable and

uniform to cut constitutional mustard. As noted in ABC Liquors,

Inc., supra, at page 149:

Any standard, criteria or requirements which

are subject to whimsical or capricious appli-~

cation or unbridled discretion will not meet

the test of constitutionality.
The standard of "substantial benefit" is a classic example of
what the court had in mind. It is inherently capricious and
subject to whimsical application.

NO RECORD FOUNDATION

Admitting in advance that New Smyrna Beach has no greater
insight than does anyone else as to what "substantial benefit"
means, the following is a list of significant (and New Smyrna
Beach feels perhaps substantial) benefits that the record
establishes would be realized by the customers in the South Beach
area as a result of the settlement agreement:

1. The South Beach area would be served by New Smyrna Beach
through one overhead and two subterranean 23 KV cables, giving
the South Beach far greater capacity and reliability than it
currently receives by the single submarine cable with which FP&L
currently serves it. (IR-373).

2. New Smyrna Beach customers suffer power outages that

amount to 42 minutes per year, which would benefit the South

-25-

PENNINGTON, WILKINSON & DUNLAP TALLAHASSEE, FLORIDA 32303



DFD4g
7-26-84

Beach customers who are currently FP&L customers and suffer power
interruptions amounting to 302 minutes per year. (IR-Late Filed
Exhibit No. 22).

3. New Smyrna Beach would respond to service requests and
emergencies by dispatching crews from its Smith Street Service
Center, which is located in New Smyrna Beach directly on the
other side of the causeway, which is the only access across the
Indian River. FP&L's service crews from Port Orange and
Edgewater must pass through New Smyrna Beach territory to reach
the South Beach area. This would constitute an improvement in
service response time for South Beach customers. (IR-589).

4. The customers in South Beach currently receive water
from New Smyrna Beach. Those customers currently have to apply
to two utilities for their service. They apply to New Smyrna
Beach for water and Florida Power & Light for electricity
service. They will benefit from the agreement by being able to
deal with a single utility, rather than being forced to deal with
two, separate utility companies. (IR-373, 374).

5. Currently, South Beach customers who wish to persohally
discuss a matter affecting their service with a representative of
Florida Power & Light have to travel to Daytona Beach, which is
17 miles away from South Beach. Those same customers would
benefit from the settlement agreement by being able to drive
directly across the causeway and into the town of New Smyrna
Beach where Utilities Commission headquarters are located.

(IR-373, 374, 378).
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The benefits enumerated above strike New Smyrna Beach as
being significant and substantial, but who knows?

The PSC's order cites customer opposition coming from the
South Beach area. What was the nature and extent of this public
outcry? A public hearing was held in New Smyrna Beach on
Thursday, January 27, 1983, and continued in Tallahassee on
Friday, March 4, 1983. At that time, any member of the consuming
public was permitted to appear and be heard. It is interesting
to note that, with respect to the South Beach area, only two
public witnesses appeared. The first was George Ingram, who
expressed concern that the customers in the South Beach area
would incur additional costs if New Smyrna Beach took over
service to that area. Those concerns were satisfied by
Commissioner Cresse, who clarified for Mr. Ingram the fact that
there would be no impact fee or any other additional charge for
the customers in South Beach to connect to the New Smyrna Beach
system. (R-Vol. II, pp. 251-252).

The only other witness from the South Beach area was Mr.
Carlton C. Hooks, who was president of the Silver Sands Civic
Association, representing a group of homeowners in a six-block
area in the South Beach vicinity, whose chief concerns involved
costs. He was concerned that they would be financially hurt by
the Utilities Commission's taking over service to them. (R—Vél.
II, pp. 284-287). The record clearly shows that the utility
rates that would be paid by the residential users in South Beach

were virtually the same for both Florida Power & Light and New
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Smyrna Beach and that the acquisition of the facilities of New
Smyrna Beach would not cause the Utilities Commission's rates to
increase. The Commission's final order does not make any finding
that there would be any adverse financial impact on the cost of
service to any customer of the South Beach area if the settlement
agreement were approved.

Neither of the witnesses from South Beach expressed any
concern that the quality of electrical service provided to them
would suffer. As a matter of fact, the only evidence in the
record is that the quality of the service, in terms of
reliability and response time, would be improved if New Smyrna
Beach were to serve the South Beach area.

Even if customer preference were a rational and reasonable
basis upon which the Public Service Commission should rely (which
it is not), New Smyrna Beach does not feel that the appearance of
two public witnesses (one being satisfied after he learned that
there would be no additional impact fees charged by New Smyrna
Beach and the other representing a six-block group of citizens)
does not indicate any general groundswell of concern or
opposition by residents in the South Beach area to approval of
the settlement agreement. As a matter of fact, the low level of
actual participation and concern by those people living in the
South Beach area would indicate a majority of the people in that
area would have no such objection. Since there was a general

lack of civic concern expressed by the citizens of the South
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Beach area, what else is there in the record that might explain
PSC's position with respect to South Beach?

As incredible as it may seem, the PSC apparently found
persuasive the argument that customers of an investor-owned
utility (i.e., FP&L) should not be transferred to a municipal
system unless there were compelling benefits to the affected
customers!

In its final order rejecting the settlement agreement, the
PSC departs from established standards and criteria and rejects
the entire agreement based on the fact that:

[Tlhere are no substantial economic, reliability,
or safety benefits to be realized from the trans-
fer of the South Beach area from FPL to New
Smyrna, we must disapprove the entire proposed
territorial agreement because it is contrary to
public interest. (Tab 3, at page 4).

As previously pointed out, this stands in sharp contrast to
the recent approval by the Public Service Commission of the
territorial agreement between the City of Vero Beach and Florida
Power & Light. That case involved the transfer of customers from
a municipal system, Vero Beach, to a "regulated utility," FPs&L.
There, the PSC found that the customers "did not present evidence

which would support reversal of the Commission's original

decision." It is also interesting to note in the Vero Beach,

supra, decision that the basis for justifying the transfer of the
customers from Vero Beach to the "regulated utility," FP&L, was
to provide "the most economical means of distributing electrical

service to all present and future customers in the area." (Tab
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6, page 1). There is no question in the New Smyrna Beach case
that New Smyrna Beach will provide the most economical means of
distributing electrical service to the South Beach area. It is
also interesting to note that the Public Service Commission in

the Vero Beach case dismissed the customers' input with the

following admonition:
An individual has no organic, economic, or
political right to service by a particular
utility merely because he deems it advan-
tageous to himself. Tab 6, page 1.

Apparently, the PSC has adopted a heretofore unannounced
policy that it will not approve the transfer of customers from a
regulated, investor-owned utility such as Florida Power & Light
to a municipal utility such as New Smyrna Beach unless the
utility can show "substantial benefits" to the customers.
Whether this is because of the PSC's feeling expressed in its
earlier order that municipal electrical systems are engaged in
proprietary competition with private, regulated utilities; or
whether it is because of the PSC's dislike of the ability of a
municipal electrical system to raise capital through tax-free,
municipal bonds; or whether it is because of the philosophy that
customers should not be transferred from an investor-owned
utility to a municipal utility, it still adds up to a totally
arbitrary decision based on personal prejudice.

New Smyrna Beach feels that this Court's decision in Storey

v. Mayo, 219 So.2d 304 (Fla. 1968), is still the law of the state

of Florida. Customers of an electrical system do not have any
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organic, economic, or political right to service by a particular
utility, even if they deem it in their best interest. Any
expression of customer preference is irrelevant. Even if there
had been a thousand South Beach electrical customers, rather than
two, who appeared at the public hearing, all expressing a desire
to remain the customers of Florida Power & Light, it should have
absolutely no bearing on the outcome of the decision by the
Public Service Commission. It does not matter that they would
prefer to be served by Florida Power & Light nor does it matter
whether they feel disenfranchised because they cannot vote for
the members of the Public Service Commission who are appointed
either.

If the customers, as in the case sub judice, are permitted
to object to the settlement, their obligation is to present

substantive evidence upon which the agreement should be rejected.

The customers have presented no evidence that refutes that
service to the South Beach area would be improved if New Smyrna
Beach provided the electrical service. The customers did suggest
that New Smyrna Beach was making a bad economié deal in paying
the price that it had agreed to pay for the facilities of Florida
Power & Light. The evidence in the record clearly supports the
fact that the revenue to be generated by the customers who would
be acquired by New Smyrna Beach would more than offset the cost
of acquisition by New Smyrna Beach. This conclusion is not
challenged by the PSC. (Tab 3). In its final order, the PSC

makes no finding that the customers in the South Beach area would
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suffer any economic hardship because of increased rates or costs
as a result of the transfer. The Commission's only finding was
that, while the customers in the South Beach area would benefit
from the transfer, they would not benefit enough.

The customers have offered no rational basis for claiming
they would be prejudiced by the transfer. When, as in this case,
customers will experience some benefit from the transfer in terms
of quality, service, and reliability and will not experience any
increase in cost, then one has to assume that their reasons for
opposing the transfer are purely emotional and irrational.
Perhaps there is some justification for the old saying that
utility customers never like their own utility until someone
tells them they are going to have to change.

CONCLUSION

Settlements are favored by the law. There is no substantive
reason contained in this record justifying the denial of this
settlement by the PSC. New Smyrna Beach and Florida Power &
Light should be free to pursue an agreement that they feel is
beneficial to themselves and the customers involved. There is no
evidence indicating that the customers would be adversely
affected by this agreement, and the PSC has made no such finding.
Implicit in the Public Service Commission's order, which finds
that there is no "substantial benefit" to the customers in the
South Beach area, is the finding that, as to the rest of the
areas involved, there would be "substantial benefit" to those

customers. Also implicit in that order is the finding that, as
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to the customers in the South Beach area, there would be at least
some benefit. Customer preference is a totally inappropriate and
legally insufficient basis upon which to reject the settlement
agreement. The PSC's decision predicated upon a misapplica-

tion of the law and is contrary to the evidence. It should not
be permitted to stand.

Respectfully submitted,

Pennlngton, Wilkinson & DUnlap
Post Office Box 3985
Tallahassee, Florida 32315-0985
(904) 385-~1103

and

FREDERICK M. BRYANT, of
Moore, Williams & Bryant
Post Office Box 1169
Tallahassee, Florida 32302
(904) 222-5510

ATTORNEYS FOR APPELLANT
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following persons:

WILTON R. MILLER, ESQUIRE
Attorney for Florida Power & Light
700 Barnett Bank Building
Tallahassee, Florida 32301

WILLIAM S. BILENKY, General Counsel
Florida Public Service Commission
101 East Gaines Street

Tallahassee, Florida 32301

WILLTAM CLAY HENDERSON, ESQUIRE
Attorney for Intervenors, SOS

Security First Federal Building, Suite 6
161 North Causeway

New Smyrna Beach, Florida 32069
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