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uncontested facts that the killing was especially wicked,
torturous, cold, calculated and accomplished to eliminate a

police informant. As this court stated in Buford v. State,

403 So.2d 943, 953 (Fla. 1981), "a convicted detendant can-
not be 'a little bit' guilty." This jury's recommendation,
based on emotion and not on the facts, was unreasonable and

deserving of the trial court's override.1l3 Accord, White v.

State, 403 So.2d 331, 340 (Fla. 1981)(Defense counsel's
vivid description of electrocution caused jury to ignore

tacts and rely on emotion); Porter v. State, 429 So.2d 293,

295 (Fla. 1983)(same). Compare Herzog v. State, 439 So.2d

1372, 1381 (Fla. 1983) (no record evidence that jury was led
astray by emotional appeal from counsel). As pointed out by

Justice England, concurring in Chambers v. State, 339 So.2d
204, 208-209 (Fla. 1976):

. . .the judge's role is primarily

to insure the jury's adherence to

law and to protect against a sen-

tence resulting from passion rather

than reason.'
In this case the trial judge fulfilled his role. Only emo-
tionalism could lead a jury to decide that recent good
behavior in jail outweighed the three aggravating factors
applicable to the crime. The cases cited by the appellant
in this regard are distinguishable.
13purther proof that emotion swayed the deliberation was

the Brief (thirty-two minute) period it took the jury to
reach a decision. (TR. 1293).

42



In Hawkins v. State, 436 So0.2d 44 (Fla. 1983), the

murders were committed by either Hawkins or David Troedel, a
tact known to the jury and on reasonably leading to their
decision to spare Hawkins as he might not actually be the

"shooter'". 1In Gilvin v. State, 418 So.2d 996 (Fla. 1982),

the trial court improperly doubled certain aggravating
tactors and ignored mitigating evidence which led to reason-
able basis for recommendation of life. See, McDonald J.,
concurring, ". . .a more appropriate verdict would have been

murder in the second degree. . ." at 418 So0.2d 999. 1In

Goodwin v. State, 405 So0.2d 170 (Fla. 1981), the defendant

was an accessory to murder not at the scene of the killing.
The evidence indicated he was afraid of the trigger man.
This was found to be sufficient mitigation, not unreasonable

given the facts. In McKenno v. State, 403 So.2d 389 (Fla.

1981), there was no indication that jury was misled by emo-
tional appeal. There was only one aggravating factor which
was reasonably outweighed by the defendant's young age. 1In

Stokes v. State, 403 So0.2d 377 (Fla. 1981), there was miti-

gation in the form of the defendant's lack of a prior record
and the fact that the leader of the gang to which defendant
belonged was given immunity from prosecution for the crime.
This reasonably outweighed the sole aggravating factor. 1In

Welty v. State, 402 So0.2d 1159 (Fla. 1981), the trial court

ignored non-statutory mitigation which could have reasonably

outweighed the death penalty. But see, Boyd, J., and Adkins
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J., concurring in part and dissenting in part, at 402 So.2d

1165. In Barfield v. State, 402 So0.2d 377 (Fla. 1981), this

court found that appellant was only a middle man in this
crime. The mastermind was dead. The State had granted one
of the actual killers immunity and had given preferred
treatment to two other principles. This non-statutory
mitigation was held a reasonable basis for a life

recommendation. In Williams v. State, 386 So.2d 539, 541,

this court dismissed all but one finding of aggravation and
then concluded that the life recommendation was not clearly

unreasonable. In Neary v. State, 384 So.2d 881, the

youthful age and learning disability of the defendant when
coupled with the dismissal of all charges against the
co-defendant who apparently played as great a role as Neary
gave the jury a reasonable basis to recommend life.

Finally, Malloy v. State, 382 S0.2d 1190, involved a number

of defendants, plea bargains by certain accomplices and a
lack of convincing proof as to who actually was the '"trigger
11

man in the case. But see, Boyd, J., dissenting as to the

reduction of sentence, 382 So0.2d at 1193-1197.

Under the constitutional standard enunciated in

Proffitt v. Florida, 428 U.S. 242, 258-260 (1976) the sen-

tence should be consistent with other sentences imposed in
similar circumstances. A review of those cases involving

little or no mitigation to outweigh a prolonged, torturous,
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heirous: and  wicked killing accomplished by an execution-
style shooting of a begging, pleading and helpless victim
proves that the death penalty is the just and correct

penalty for this crime. Combs v. State, supra; Middleton v.

State, supra; Washington v. State, 362 So.2d 658 (Fla.

1975); Hoy v. State, 353 So.2d 826 (Fla. 1977); Gorham v.

State, supra; Smith v. State. supra; Jennings v. State,

supra.
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VII

THE TRIAL COURT'S ORDER SENTENCING
APPELLANT TO DEATH WAS NOT IMPOSED
AS A PENALTY FOR THE DEFENDANT'S
EXERCISE OF HIS CONSTITUTIONAL
RIGHT TO TRIAL OR BECAUSE HE
REJECTED A PLEA OFFER FROM THE
COURT.

Bobby Marion Francis was sentenced to death because
Florida law imposes such a sentence when ''one or more aggra-
vating circumstances is found. . .unless it or they are
11"

overriden by one or more of the mitigating circumstances...

State v. Dixon, 283 S0.2d 1, 9 (Fla. 1973), cert. den., 416

U.S. 943 (1974). As has been proved in the arguments above,
this murder was truly unique and deserving of this ultimate
penalty. In this final point on appeal appellant attempts
to supplement his brief with non-record evidence to support
a contention that the trial court promised a sentence of
life imprisonment if the defendant pled guilty. The State
objects to this action, (see Motion to Strike Appendix filed
with this brief), and denies the allegation that it pre-
viously conceeded that the trial judge made any such offer.
(see Initial Brief of Appellant, p. 69, ft. 4). The
State's position is and has always been that this is not a
collateral issue but one for direct appeal. The appellant's
problem is that he failed to preserve the issue, or even

acknowledge the issue, in the trial court. Without a

proffer during the sentencing proceeding this argument lacks

a factual basis for support in a fundamental error context.
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Appellant's presentation of the crypt exchange between
the court and defense counsel (TR. 1228-1229) refutes the
point now argued. If the defense was aware of a plea bar-
gain from the court as suggested, why would counsel reply "I
don't understand" instead of saying '"Judge we reject the
court's offer of a life sentence in exchange for a plea of
guilty"? Furthermore, once the jury returned a recommenda-
tion of life why did counsel not make the arguments now pre-
sented to the trial judge? This is not merely a case of a
tailure to preserve an issue. This is a case of no issue

existing!

Assuming arguendo the court wishes to address the
merits of this argument the State would contend that the
entire premise for the argument is false and that appel-

lant's lead case, Fraley v. State, 426 So.2d 983 (Fla. 3d

DCA 1983), is currently withdrawn pending en banc review in
the district court.l# The State submits, that under the

tacts of the case sub judice, it is clear that the increased

sentence was justified and not based on vindictiveness.

In Frank v. Blackburn, 646 F.2d 873 (5th Cir. 1980),

1401 a1 argument was heard by the court en banc on April
10, 1984. Compare Hernandez v. State, 446 So.2d 235 (Fla.
3d DCA 1984).
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cert. den., 102 S.Ct. 148, the en banc panelld was faced

with a similar situation. The State submits that the
analyses contained therein is persuasive and should be

adopted by this Court.

The Fifth Circuit in f£inding no judicial vindictiveness
tirst analyzed the role of plea bargaining in the criminal
justice system. The Court found that the United States
Supreme Court has accepted plea bargaining as an integral

part of the criminal justice system. Bordenkirmer v.

Haynes, 434 U.S. 357, 98 S.Ct. 663, 54 L.Ed. 604 (1978).

The Court then analyzed the instant problem as follows:

[8-10] We agree wholeheartedly with
Frank's assertion that a defendant
cannot be punished simply for exer-
cising his constitutional right to
stand trial. See Cousin v.
Blackburn, 597 F.2d 511 (5th Cir.
1979), cert. denied, 445 U.S. 945,
100 s.ct. 1343, 63 L.Ed.2d 779
(1980); United States v. Underwood,
588 F.2d 1073 (5th Cir. 1979);
Baker v. United States, 412 F.2d
1069 (5th Cir. 1969), cert. denied,
396 U.s. 1018, 90 s.ct. 583, 24
L.Ed.2d 509 (1970). We do not
agree, however, that the mere impo-
sition of a longer sentence than
detendant would have received had
he pleaded guilty automatically
constitutes such punishment. The
Supreme Court's plea bargaining
decisions make it clear that a
state is free to encourage guilty

150ut of the affirming panel, seven members now sit as a
majority in the Eleventh Circuit.
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pleas by offering substantial bene-
tits to a defendant, or by threa-
tening an accused with more severe
punishment should a negotiated plea
be refused. Corbitt v. New Jersey,
439 U.S. 212, 99 S.Ct. 482, 58
L.Ed.2d 466 (1978). It is equally
clear that a defendant is free to
accept or reject the 'bargain'
offered by the state. Once the
bargain-whether it be reduced
charges, a recommended sentence, or
some other concession is rejected,
however, the defendant cannot com-
plain that the denial of rejected
offer constitutes a punishment or
is evidence of judicial vindictive-
ness. To accept such an argument
is to ignore completely the under-
lying philosophy and purposes of
the plea bargaining system. If a
defendant can successfully demand
the same leniency after standing
trial that was offered to him prior
to trial in exchange for a guilty
plea, all the incentives to plea
bargain disappear; the defendant
has nothing to lose by going to
trial.

646 F.2d at 882-83.

In the case sub judice, Defendant argues that his

increased sentence does not stem solely from the denial of
leniency offered in plea negotiation. Rather, he alleges

that the trial court imposed the increased sentence out of
sheer vindictiveness, to retaliate against him for going to

trial. The record does not support this contention.

After trial, the Court had a more graphic, descriptive

and detailed evidence of the crime and the character of the
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witnesses at the time of sentencing. The sentencing which
followed the trial upon the merits saw the trial court not
only in a possession of more of the detailed facts of the
offense itself, but of the applicable aggravating and miti-
gating facts. Therefore the State submits that the in-
creased sentence is attributable to the trial court's more
accurate appraisal of the defendant's character after
hearing the full disclosure of the facts at the sentencing

hearing in accordance with the mandate of the statute.

§921.141(5).

In Frank v. Blackburn, supra, the Court recognized the

lack of credulity of the Defendant's argument, by stating:

Plea-bargains have become an ac-
cepted mode of resolving criminal
trials. The procedure offers ob-
vious benefits to all parties in-
volved. 1In exchange for his guilty
plea, the defendant obtains a re-
duction of charges or a guaranteed
sentence. The prosecutor elimi-
nates one more case from the
crowded dockets and is free to move
on to the disposition of other
matters. The system punishes the
offender while promoting judicial
and prosecutorial economy, thereby
serving the public's interest in
the eftective administration of
criminal justice. In the case
before us today, the defendant was
otfered a guaranteed twenty year
sentence in exchange for a guilty
plea. Not satisfied with the pro-
posed bargain, he chose to take his
chances and stand trial. The de-
tendant now argues tht he should be
given the fruits of the abandoned
bargain~-in spite of his plea of
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"not guilty.'" The rules of the
game do not permit such a result,
however. Once the defendant elects
to go to trial, all bets are off.
Jimmy Frank gambled and lost;
having refused the plea bargain, he
cannot now expect to receive the
benefit of that abandoned agreement
atter conviction. Cousin v.
Blackburn, 597 F.2d 511 (5th Cir.
1979), cert. denied, 445 U.S. 945,
100 s.Ct. 1343, 63 L.Ed.2d 779
(1980). As this court has
previously stated, 'it stretches
our credulity to think that one who
declines to plead guilty with a...
sentence acceptable to the Court
should nevertheless be given the
benefits of a bargain available to,
but rejected by, him' United States
v. Resnick, 483 F.2d 354, 358 (5th
Cir.), cert. demn., 414 U.S, 1008,
94 s.Ct. 370, 38 L.Ed.2d 246
(1973).

646 F.2d at 887.

Theretore, in accordance with the foregoing rationale
of Blackburn, the State submits that, based on the facts of
the case, the trial court's increased sentence was not based
on vindictiveness. Defendant's attempt to receive the
benefits of a rejected agreement for his conviction is
illogical and would eventually lead to the demise, to the
detriment of all defendants, of the plea bargaining process.

Therefore, no error occurred in sentencing. Dixon, supra.

The idea that the Judge punished Francis with the death
penalty is contrary to the facts and the well established

standards of Florida's death penalty sentencing procedure.
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Therefore, beyond the initial contention that the issue is
non-existent, is the fact that three aggravating factors

outweighed the slight mitigation in the case. The sentence

should be afftirmed.
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CONCLUSION

Based upon the above-cited legal authority the State of
Florida urges this Honorable Court to affirm the judgment

and sentence in the case.

Respectfully submitted,

JIM SMITH
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