
Neary v. State, 384 So.2d 881 (Fla. 1980) [Defendant convicted of First 

Degree Murder, Robbery, Burglary and Sexual Battery of a sixty-six (66) year 

old woman who was found half clothed, raped and strangled with certain 

diamond rings missing from her trailer.]; Malloy v. State, 382 So.2d 1190 

(Fla. 1979) [Victims forced to stand in their bathtub at gunpoint while their 

apartment was burglarized. The Defendant then placed heavy tape over the 

eyes and mouths of the victims, covered their heads with pillow cases, 

transported them to a nearby factory where each was led separately from the 

car and shot them each once in the head. Prior to the shooting, the 

Defendant had stated that "one of the victims knew him and had to be killed, 

dead men tell no tales."]. 

This Court has often stated that the jury reconunendation is the 

conscience of the cozmunity, must be weighed heavily and should be followed 

unless there are compelling reasons not to. Washington v. State, 432 So.2d 

44 (Fla.. 1983) [Deputy Sheriff killed by four (4) shots fired by the 

Defendant when the Sheriff was investigating the Defendant's attempt to sell 

stolen guns .. ]; McCampbell v. State, 421 So.2d 1072 (Fla. 1982) [Defendant, 

during a robbery, killed a security guard by shooting him in the back of the 

head while the security guard was squatting down.]; Odom v. State, 403 So.2d 

936 (Fla. 1981), cert. denied, 456 U.S. 925 (1982) [Victim killed in his bed 

by a shot through his bedroom window.]; McCaskill v. State, 344 So.2d 1276 

(Fla.. 1977) [Victim killed by shotgun blast during the escape from the 

robbery of a liquor store.]. 

A trial jUdge who overrules a jury recommendation of life should state 

the reasons or justification for this override. Where the reasons or 

justifications are not stated or discernable from the record, the decision 

to override must be reversed. Norris v. State, 429 So.2d 688 (Fla. 
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1983) [Defendant killed a ninety-seven (97) year old woman during the 

burglary of the residence that the woman occupied with her seventy (70) year 

old daughter. Both women were beaten, the house was ransacked and money and 

jewelry were stolen.] ~ Smith v. State, 403 So.2d 933 (Fla. 1981) [Defendant, 

a motorcycle gang enforcer, beat and stabbed to death a woman who needed to 

be "trained" because of her friendship with Blacks. The Defendant stated 

that the woman had to be killed because she was a witness and it was 

improper to "run a sloWY act".]. In vacating the death sentence, this 

Court stated, 

[t] he trial judge did not articulate any reason for 
rejecting the jury's reconrnendation of a life sentence. 
The record does not show that he had any more information 
than the jury did~ the trial judge did not demonstrate 
how reasonable men would not differ on the matter of 
sentencing. Whatever his rationale, we are unable to 
discern a basis which would be sufficient to reject a 
life-sentence recommendation. 

It is the final responsibility of the trial judge to 
pass sentence, but his sentencing to death is restricted 
in the light of a jury's recommendation of life. 

Id., at 935. 

Burch v. State, 343 SO.2d 831 (Fla. 1977) [Defendant attempted to rape and 

then stabbed to death a young woman who was found with thirty-five (35) or 

thirty-six (36) puncture wounds to her badly decomposed body.]. 

Where, as in the instant case, there is no indication that the jury was 

mislead ~ or has made its recomnendation because of an emotional appeal of 

defense counsel~ or the trial judge did not base his decision on new 

information, unavailable to the jury at sentencing, which would justify his 

divergence from the jury's recorrmendation~ the decision to override cannot 

be sustained. Herzog v. State, supra [Defendant killed his paramour by 

strangling her to death with a telephone cord.] ~ Richardson v. State, 437 

So.2d 1091 (Fla. 1983) [Victim found dead in his house from massive head 
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injuries with multiple fractures, caused by a large instrument wielded with 

great force and other wounds, caused by a cutting instrument of some kind. 

Signs of forced entry into the house and a great deal of blood spattered on 

the walls and floor.]. 'Ibis Court will not allow any "denegration" of the 

jury's role in the sentencing process. Id., at 1095. cannady v. State, 427 

So.2d 723 (Fla. 1983) [Victim, a minister, was robbed, kidnapped and driven 

to a remote wooded area where he was shot five (5) times.]. '!here was no 

specific finding by the Trial Judge that the Jury had based its 

recommendation of a life sentence upon emotional sympathy, rather than on 

the proven mitigating circumstances. Id., at 732. Cf., McKennon v. State, 

supra. 

'!he foregoing review of pertinent decisions of this COurt, when applied 

to the facts of this case, points to the inescapable conclusion that there 

was a reasonable basis for the Jury's advisory sentence of life 

imprisonment. Accordingly, the Trial COurt erred in overruling this 

reconunended sentence. The Jury could have reasonably concluded that the 

homicide was corrmitted out of revenge for the beating of Opal Lee and 

Charlene Duncan and not for the purpose of eliminating a confidential 

informant. The Jury could have reasonably concluded that because this was a 

revenge killing, the Defendant did not commit this crime in a cold, 

calculated and premeditated manner without any moral or legal pretense or 

justification. Rather, the Defendant merely intended to scare the victim, 

as he had done to the girls, and got caught up in the rage of the situation 

and committed the homicide. The Jury could have reasonably concluded that 

the victim was not aware of his inpending death because the evidence 

established that any statements concerning the needles, Drano, or pillows 

were not made in his presence. Therefore, the homicide was not especially 
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wicked, evil, atrocious and cruel. Additionally, the Jury could have 

reasonably questioned the credibility of the State's witnesses. 'Ibis is 

especially true as to Elmer Wesley, Arnold Moore and Charlene Duncan. For 

example, the Jury knew that Charlene Duncan, a co-participant, was receiving 

some benefit for her testimony, although it was never fully and accurately 

informed of the extent of that benefit. Bee, Argument II, supra. FUrther, 

there was non-statutory mitigating evidence presented concerning the 

Defendant's good record while in prison and his valuable assistance to 

prison guards, which prevented injury to them and other inmates. All of 

these are reasonable bases for the Jury to have concluded that death was not 

the appropriate sentence for this crime. 

The Trial Court did not find that the Jury's reconmended sentence was 

based on any emotional appeal by the Defendant's Attorney. see, White v 

State, supra, 403 So.2d at 340. FUrther, the Trial Court did not find, nor 

did the record indicate, that it had considered any information not known to 

the Jury. Finally, the sentencing Order makes no findings as to why the 

Trial Court disregarded the Jury's recomnendation. Clearly , the fact that 

the Trial Court and the Jury, in evaluating the same facts and 

circumstances, came to two (2) different conclusions, without any improper 

factors affecting either, illustrates that reasonable persons could differ 

as to the appropriateness of the death sentence in this case. Accordingly, 

the standard of Tedder is not met and the Jury's reconunended sentence, as it 

represents the conscience of the connnunity, must be followed. McCaskill v. 

State, supra. 

In Argument VII, infra, the Defendant presents additional arguments 

which he submits persuaded the Trial Judge to overrule the Jury's 

recommendation. As is pointed out, infra, those considerations were 

- 63 ­



improper. To allow the Jury's recommended sentence, under the facts and 

circumstances of this case, to be disregarded, is to make a mockery of 

Florida's trifurcated sentencing process. If the Jury's recommendation 

means nothing in this case, there will never be a case presented where it 

has significance. '!he community has spoken and spoken reasonably when the 

Jury stated that Bobby Marion Francis should live. '!hus, there is no reason 

that he should die. 
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ARGG1ENI' VII
 

'!HE TRIAL COURI' UOCCNSTITUTIONALLY SEN'l'EOCED '!HE 
DEFENDANT 'ID DFA'IH IN '!HAT SAID SEN'I'EOCE WAS IMPOSED AS A 
PENALTY FOR '!HE DEFENDANT'S EXERCISE OF HIS 
CONSTI'IUl'IONAL RIGHTS AND REJEX::TION OF '!HE TRIAL COURI" S 
PLEA OFFER OF LIFE IMPRISCN1ENr. 

The Fifth Amendment to the united States Constitution provides the right 

against compulsory self-incrimination. The Sixth Amendment to the united 

States Constitution provides the right to a jury trial. Basic notions of 

due process and fundamental fairness require that defendants be allowed to 

freely exercise these rights. Any action by a legislative or judicial body 

whose purpose or effect is to chill the free assertion of constitutional 

rights, by penalizing those who choose to exercise them, would be patently 

unconstitutional. United States v. Jackson, 390 U.S. 570, 581, 88 s.ct. 

1209,1216,10 L.Ed.2d 138 (1968). 

No matter how heinous the offense charged, how 
overwhelming the proof of guilt may appear, or how 
hopeless the defense, a defendant's right to continue 
with his trial may not be violated. His constitutional 
right to require the Government to proceed to a 
conclusion of the trial and to establish guilt by 
independent evidence should not be exercised under the 
shadow of a penalty -- that if he persists in the 
assertion of his right and is found guilty, he faces, in 
the view of the Trial Court's announced intention, a 
maximum sentence, and if he pleads guilty, there is the 
prospect of a substantially reduced term. To inpose upon 
a defendant such alternatives amounts to coercion as a 
matter of law. 

United States v. Tateo, 214 F. Supp. 560, 567 (S.D.N.Y. 
1963). 

In reviewing cases in which it is alleged that certain conduct had a 

chilling effect on the exercise of constitutional rights, 

[t] he question is not whether the chilling effect is 
"incidentalR rather than intentional~ the question is 
whether that effect is unnecessary and therefore 
excessive. 
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united States v. Jackson, supra, 390 u.S. at 582, 88 
S.Ct. at 1216. 

Sentencing is perhaps the greatest of all powers given to a trial 

court. Accordingly, it is fundamentally unfair to permit a trial court to 

use this great power to coerce a defendant into making an unfree choice. 

North Carolina v. Pearce, 395 u.S. 711, 724, 89 S.Ct. 2072, 2080, 23 L.Ed.2d 

656 (1969). It is for that reason that appellate courts have held that D•• 

• a trial court may not impose a greater sentence on a defendant because 

such defendant avails himself of his constitutional right to a trial by 

jury. n (Citations omitted). Gallucci v. State, 371 So.2d 148, 150 (Fla. 

1st OCA 1979), cert. denied, 383 So.2d 1194 (Fla. 1980). Nor can a trial 

court impose an additional penalty, in the form of a harsher sentence, on a 

defendant who refuses to admit his guilt even after he has been convicted. 

Thomas v. United States, 368 F.2d 941, 942 (5th Cir. 1966). Further, it is 

impermissible for a trial court to adjudicate a juvenile delinquent because 

the juvenile insisted on asserting his Fifth Amendment right to remain 

silent and to plead not guilty. R.A.B. v. State, 399 So.2d 16, 18 (Fla. 3d 

OCA 1981). See also, SCott v. United States, 136 U.s.App.n.c. 377, 419 F.2d 

64 (1969); r.t::Eachern v. State, 388 So.2d 244, 248 (Fla. 5th OCA 1980). 

In United States v. Jackson, supra, the Supreme Court held a statute 

which provided for the death penalty only if recommended by the jury 

unconstitutional because only those defendants who exercised their right to 

contest their guilt before a jury faced the imposition of death. '!he 

statute had the impermissible effect of discouraging the assertion of the 

Sixth Amendment right to demand trial by jury and the Fifth Amendment right 

not to incriminate oneself and to plead not guilty. Id., 390 U.S. at 581, 

88 S.Ct. at 1216. '!he Court went on to state that, ". . . the evil in the 

federal statute is not that it necessarily coerces guilty pleas and jury 
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waivers but simply that it needlessly encourages them." 390 u.s. at 583, 88 

S.Ct. at 1217 (emphasis in original). Similarly, in United States v. Tateo, 

supra, the Defendant's guilty plea was set aside because it had been entered 

after the Defendant was informed by the Court that if he were found guilty 

by the jury he would receive a life sentence plus consecutive sentences as 

opposed to the Court's plea offer of twenty-two and one-half (22 1/2) years. 

In Fraley v. State, 426 So.2d 983 (Fla. 3d DCA 1983), the Court vacated 

a sentence of twenty-five (25) years imprisornnent upon a holding that the 

sentence was presumptively unlawful. Id., 426 So.2d at 986. '!he Trial 

Court had made an offer to the Defendant of six (6) years incarceration in 

exchange for a guilty plea, which was rejected. After all the evidence was 

presented to the Jury, the offer was repeated and again rejected. '!he Jury 

returned a verdict of guilty and the Trial Court entered the twenty-five 

(25) year sentence. The District Court of Appeal stated, 

[w] hen a trial judge imposes a sentence upon a defendant 
after tr ial, which is more severe than the plea offer 
made by the court after it has heard all the evidence, 
the reasons for the more severe sentence must 
affirmatively appear in the record so as to assure the 
absence of vindictiveness. 

Id., at 985. 

Similarly, in Gillman v. State, 373 So.2d 935 (Fla. 2d DCA 1979), quashed on 

other grounds sub nom State v. Gillman, 390 So.2d 62 (Fla. 1980), the 

Distr ict Court of Appeal reversed a sentence imposed by the Tr ial Court 

because it appeared that the Defendant's choice of plea was 

unconstitutionally considered in sentencing. '!he Trial Court indicated that 

it would have been more lenient with the Defendant if he had acknowledged 

his responsibility and pled guilty as opposed to requiring a jury trial. 

Id., 373 So.2d at 938. 

In the instant case, the Trial Court had, on numerous occasions before 
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the trial began, made a plea offer to the Defendant that if he would plead 

guilty to a charge of First Degree MJrder, the Court would impose a sentence 

of life imprisonment and not the death penalty. App. 13-17. All these 

offers were rejected by the Defendant. After all of the evidence had been 

presented and the Court was informed that the Jury had reached a verdict 

concerning the guilt or innocence of the Defendant, the Trial Court repeated 

the same offer through counsel. Specifically, if the Defendant would plead 

guilty to First Degree Murder and not receive the Jury's verdict, the court 

would not impose the death sentence. App. 13-17. '!his is reflected in the 

transcript of March 28, 1983: 

(Thereupon, there was a recess until 7:10 p.m., 
after which time the following proceedings were had in 
open court:) 

THE COURT: We have a verdict. 

Mr. Zenobi, would you like to confer with your 
client for a few minutes before the jury announces their 
verdict?
 

MR. ZENOBI: Yes.
 

'!HE COURT: Nothing to announce?
 

MR. ZEOOBI: I don't understand.
 

THE CCXJR1': Nothing to announce?
 
No motions to make or anything?
 

MR. ZENOBI: I would renew my motions.
 

THE COURI': No.
 
I mean other than that?
 

MR. ZEOOBI: Nothing.
 

THE COURI': All right.
 
Bring the jury in, Mr. Spell [Baliff].
 
Okay.
 
Bring the jury in.
 

(Thereupon, at 7:10 p.m., the jury returned to the 
courtroom with their verdict, after which time the 
following proceedings were had in open court:) 
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* * *
 
T. 1228-29; App. 18-19. 

Thereafter, the Jury's verdict of guilty was received and the penalty 

proceedings began the next day. At the penalty proceedings, the State 

presented no evidence other than asking the Trial Court to take judicial 

notice of the trial testimony and of the Defendant's one (1) prior 

conviction. R. 804; T. 1250-51. The Trial Court was already aware of this 

prior conviction. T. 721. The penalty phase continued with the Defendant 

presenting evidence in mitigation. R. 804; T. 1252-60. Thereafter, the 

Jury returned a reconunended sentence of life imprisornnent. R. 804; T. 

1291. 41 

It is clear, therefore, that when the Trial Court reiterated its plea 

offer to the Defendant of life rather than death, it was possessed of the 

same knowledge of the facts and circumstances concerning this offense as it 

was when it made its decision to override the jury recommendation and impose 

a sentence of death on the Defendant. 51 Therefore, logic dictates that 

41 The Defendant had moved to return this matter to the Trial Court to 
have an evidentiary hearing in order to fully develop the record concerning 
this particular point. App. 5-12. HOTNever, in light of the State's 
Response, which accepts the allegations in the Defendant's ~tion TO 
Relinquish Jurisdiction as true, the Defendant submits that the State has 
stipulated that no further evidentiary hearing is necessary. App. 20-22. 
Therefore, the state has deposited the issue before this Court, as a 
question of law, which can be decided without further evidentiary hearing. 
This Court denied said Motion. In the event that this Court believes that a 
further evidentiary hearing is necessary, however, the Defendant stands 
ready to renew his Motion TO Relinquish Jurisdiction for purposes of that 
hearing. 

51 Significantly, the record shows that at the time the Trial Court 
made its decision to override the Jury's recoounended sentence, it knew of 
more favorable information concerning the Defendant than when the Trial 
Court renewed its plea offer of life. SPecifically, the only additional 
information presented after the renewed plea offer was the uncontradicted 
testimony concerning the Defendant's conduct while in custody, where he had 
been instrumental in maintaining order and preventing injury in the jail. 
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the death sentence is presmnptively unlawful in that it is ". • • more 

severe than the plea offer made by the court after it [had] heard all the 

evidence, ••• " Fraley v. State, supra, 426 SO.2d at 985. 

The Defendant submits that in a case such as this, where the disparity 

in sentence between the plea offer and the sentence actually imposed is the 

difference between life and death, the Trial Court's action in imposing 

death must be subject to the closest scrutiny. Lockett v. Ohio, supra~ 

Coppedge v. united States, 369 u.s. 438, 82 S.Ct. 917, 8 L.Ed.2d 21 (1962)~ 

Proffit v. Wainwright, supra. It is therefore enclUllbent upon this Court to 

assure the absence of vindictiveness fram the sentence tmposed. This Court 

must be convinced, beyond a reasonable doubt, that the Trial Court did not 

penalize the Defendant's exercise of his constitutional rights. united 

States v. Jackson, supra. As was shown previously in Argument VI, supra, 

the Trial Court i.Irpermissibly overrode the Jury's reconunendation of life in 

this case. The Defendant submits that the reason for this impermissible 

override was the Trial Court's desire to punish the Defendant, through the 

imposition of the ultimate penalty, for the exercise of his constitutional 

rights. Civilized society cannot tolerate this. Due process demands that, 

at the very least, the death sentence be vacated. ~reover, fundamental 

fairness dictates that he never again face the death penalty and that any 

punishment at a new trial be Itmited to life imprisonment. 

(Footnote continued) T. 1252-60. Interestingly, the Trial Court, 
Sentencing Order, acknowledged this information and indicated that 
considered same. R. 923~ App. 3. 

in its 
it had 
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e<N::LUSION 

Based upon the foregoing reasons, authorities, facts and argument, the 

Defendant submits that the Judgment and Sentence be reversed and either (1) 

the Defendant be discharged, or (2) this cause be remanded for a new trial 

with instructions that the maximum penalty which can be imposed upon the 

Defendant in the event of a conviction is life imprisonment, or (3) this 

cause be remanded for a new trial. In the alternative, that the sentence of 

death be vacated and this cause be remanded wi th instructions that a 

sentence of life imprisonment be imposed. 

Respectfully submitted, 

GITLITZ, KEEX;AN & DIT'IMAR, P.A. 
Suite 807, Biscayne Building 
19 West Flagler Street 
Miami, Florida 33130 
(305) 374-1600 

BY:_-7t.~~~G'tNT~7'----­)l1Y"lI!&:) D• 
Special Assistant Publi 
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I HEREBY CERTIFY that a true and correct copy of the foregoing was 

mailed to Richard E. Doran, Esq., Assistant Attorney General, 401 N.W. 

second Avenue, Miami, Florida 33128 this 1st day of June, 1984. 
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