


to youths. Agan v. State, So.2d_, 8 FLW 508 (Fla.Case No.
60,476, opinion filed Dec. 15, 1983). Accordingly, Echols was
entitled to have his age considered in mitigation.

In Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1,

102 s.Ct. 869 (1982), as here, the trial judge imposed a death
sentence under the mistaken belief that as a matter of law he
could not consider certain mitigation evidence offered by the
defense. Holding that the judge's incorrect position had fore-
closed the individualized consideration of Eddings' character
and record constitutionally required, the Supreme Court remanded
the case for reconsideration of sentence. The Court reaffirmed

its commitment to the rule of Lockett v. Ohio, 438 U.S. 586, 57

L.Ed.2d 973, 98 S.Ct. 2954 (1978), requiring the trial court to
consider and weigh all of the mitigating evidence presented by
the defense.z/

Here, since the judge rejected the mitigating factor
age based on his incorrect belief that the factor only applies
to youthful offenders, Echols' sentence was not the result of
informed discretion and was imposed without the individualized
consideration of mitigating factors required by the Eighth and
Fourteenth Amendments.

D.

The Trial Court Erred By Failing To Find

Nonstatutory Mitigating Circumstances And
By Finding Nonstatutory Aggravating Cir-

cumstances.

7/ Even in noncapital cases it is recognized that the judge
must exercise informed discretion when sentencing. See Encinosa
v. State, 431 So.2d 705 (Fla.2d DCA 1983), and Fowler v. State,
375 So.2d 879 (Fla.2d DCA 1979).
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In penalty phase the defense presented impressive non-
statutory mitigation evidence. Echols served honorably in the
United States Army in the Korean war. (R2832) He had a good
work record, having owned several small businesses and coming
highly recommended within the construction field. (R2831-2834,
2840-2841,2847,2853,2874-2876,2885) He was a loving parent who
took an active part in raising his children. (R2837,2843-2846)
He was a good brother, son and neighbor. (R2839,2853) He was
active in his church (R2834-2835,2849,2861-2862); in civic
affairs (R2877-2878,2866); and in minority business affairs.
(R2871) He had a nonviolent character.3/ (R2838,2847-2848,2873)

Many of these factors have specifically been held to

be valid mitigating circumstances. 1In Halliwell v. State, 323

So.2d 557,561 (Fla.1l975) (death sentence vacated/death recommen-
dation), service as a Green Beret in the Vietnam war was recog-

nized as a valid mitigating factor. 1In Jacobs v. State, 396

So.2d 713 (Fla.l1981) (death sentences vacated/life recommenda-
tions), being a caring parent was recognized as a valid mitigating
factor.g/ Although Jacobs involved a female defendant, its
holding must be applied to male defendants to avoid gender based
discrimination in the application of the death penalty. In

McCampbell v. State, 421 So.2d 1072 (Fla.1982)(death sentence

8/ Even Leonard Adams, the State's chief witness, described
Echols as a gentle, nonviolent person. (R2059)

2/ Compare, Porter v. State, 400 So.2d 5 (Fla.1981) (mere
parenthood is not a valid mitigating factor).
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vacated/life recommendation), the defendant's employment record
and family background were recognized as mitigating factors.

In Washington v. State, 432 So.2d 44 (Fla.1983) (death sentence

vacated/life recommendation), being a ''good person' and son and
having never before committed a violent act were recognized as
mitigating factors.

Despite case precedents, the trial judge not only
rejected the mitigation evidence, but he used it to find aggra-

vating factors unsupported by law or fact. With imagination,
he wrote (R301-303) (A4-6):

As to aspects of the Defendant's char-
acter, the evidence of his family and char-
acter witnesses indicate that outwardly he
is a businessman, churchgoer, family man
and generally a law-abiding citizen. His
real character as shown by the crimes and
the tapes is of a sinister person skulking
in the shadows. He is a possessor of a
"sawed-off" shotgun, a billy gun and a .45
caliber handgun. No legitimate explanation
for the possession of the first two has been
advanced. Rather, all could be considered
as "tools of the trade'" of a professional
contract killer. The sophistication of com-
munication with Dragovich and the payment of
$4,000.00 through the pretext of payment of
a "bad debt" clearly indicate the Defendant
possesses a high degree of sophistication in
concealment and conspiracy. The jury did not
have the advantage of hearing the last por-
tion of the first tape about bombs, but again
it is clear that the Defendant is no neophyte
in clandestine matters. His character is
clearly such that there was no hesitation in
committing the robbery and the burglary in-
volving MRS. BASKOVICH as a mask for the
homicide. The Defendant, on the tapes, also
exhibits "concealment of forethought' as to
where he lived; if arrested he would '"play it
to the bust."

ala Y 7':
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The evidence shows the Defendant to be a

mature man; no green twig bent but one time

in the direction of crime by criminal associa-

tions; not one to be reshaped back toward the

path of civilization by rehabilitative forces.

The dialogue on the tapes shows the law-abiding

surface character of this 58 year old man to

be but a shielding cloak paraded before his

family, his legitimate business associates,

church and friends; in short, hypocrisy of

the highest order. The mark of a professional

involved in criminal activity is his successful

concealment of that activity.

The trial judge's analysis was grossly improper.
First, his theory that Echols' good character traits are a
""shielding cloak'" designed to hide a '"'sinister'" character is
unsupported in the record. It is ludicrous to think that Echols,
among other things, served in the Korean war and was a caring
parent and family member merely as an elaborate cover-up. Given
the extensive mitigation evidence, the case is more reasonably
seen as a tragic case of a good man gone astray. Yet the judge
went so far as to turn Echols' virtues into a nonstatutory ag-
gravating factor, "hypocrisy of the highest order." One wonders
whether a defendant who has made it a lifelong pattern to flaunt
criminal behavior and who has made no contributions to his
community or family would be held in higher esteem by this judge.

Second, the judge improperly used the contract murder
aspect of the case to negate valid mitigating evidence. Aggra-
vating and mitigating circumstances are separately enumerated
in the capital sentencing statute. See, §921.141(5), Florida
Statutes (1981). Although they are to be weighed against each

other, Dixon v. State, 283 So.2d 1 (Fla.1973), cert.denied,

416 U.S. 943, 94 S.Ct. 1950, 40 L.Ed.2d 295 (1974), they are
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doctrinally separate. See, e.g., Michael v. State, 437 So.2d

138 (Fla.1983) (A defendant's mental problems do not effect the
application of aggravating factors, but, rather, affect their
weight). Accordingly, an aggravating factor cannot be used to
actually negate mitigation evidence. To allow otherwise would
interject a new doubling problem into death penalty analysis.

Third, the judge's conclusion that Echols was a ''pro-
fessional" contract killer is unsupported by the record since
there was no proof that he had previously killed anyone. 1In fact,
on the videotape Dragovich said that Echols had to hire a third
person because he was incapable of killing. (R2485-2486) Addi-
tionally, the unrefutted testimony at penalty phase established
that Echols was nonviolent by nature. (R2838,2847-2848,2873)
Further, a police officer testified that in the many years he
has known Echols he has never received any information suggesting
involvement in crime. Evidence that Echols possessed a gun
collection and made efforts to conceal the current crimes falls
far short of establishing '"professional' status. Again, the
judge even went so far as to turn his theory into a nonstatutory
aggravating factor.

In short, the judge not only rejected valid mitigation
evidence for invalid reasons, but he actually used the mitiga-

tion evidence against Echols.
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ISSUE XI.

THE TRIAL COURT ERRED IN SEN-
TENCING ECHOLS TO DEATH AFTER A
JURY RECOMMENDATION OF LIFE IM-
PRISONMENT SINCE ANY FACTS SUG-
GESTING DEATH ARE NOT SO CLEAR
AND CONVINCING THAT VIRTUALLY NO
REASONABLE PERSON COULD DIFFER.

A jury recommendation is entitled to great weight
since it represents the judgment of the community as to whether

the death penalty is appropriate. Tedder v. State, 322 So.2d

908 (F1a.1975). A death sentence following a jury recommenda-
tion of life should not be sustained unless the facts suggesting
a death sentence are '"'so clear and convincing that virtually

no reasonable person could differ.'" 322 So.2d at 910. Thus,
where reasonable persons can differ over the fate of a capital
defendant, it is the jury's determination, and not the judge's,

which must be given effect. Provence v. State, 337 So.2d 783

(Fla.1976). Even if the judge's sentencing findings are rea-
sonable or supported by the evidence, where there is any view
of the evidence from which a jury could reasonably have recom-
mended life, the sentencing judge is not free to substitute his

own judgment to override it. See, Cannady v. State, 427 So.2d

723,731 (Fla.1983); Gilvin v. State, 418 So.2d 996,999 (Fla.

1982); Chambers v. State, 339 So.2d 204,208 (Fla.1l976) (England,

J., concurring). Further, a jury's life recommendation is
reasonable if it may have been based on statutory or nonstatu-
tory mitigating circumstances even though the trial court was

not compelled as a matter of law to find them. Gilvin v. State
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Here, the judge imposed the death penalty despite a
life recommendation by the jury. (R2940,2989) He found three
statutory aggravating circumstances: felony murder; for pecuniary
gain; and cold, calculated and premeditated. (R298-301) (Al-4)
He found one statutory mitigating circumstance: no significant
history of criminal activity. (R301,303) (A4,6)

The jury's life recommendation, however, could have
been based on one or more of the following aspects of Echols'
character or record: (1) military service; (2) employment
record; (3) caring parent and family member; (4) participation
in church and community affairs; (5) nonviolent character; (6)
lack of significant history of criminal activity; and (7) age.
Many of these factors have been recognized as reasonable bases

for a life recommendation. See, Jacobs v. State, 396 So.2d

713 (Fla.1981) (caring parent); McCampbell v. State, 421 So.2d

1072 (Fla.1982) (employment record and family background) ;
Washington v. State, 432 So.2d 44 (Fla.198l)(being a good son

and having never before committed violence); Cannady v. State,

427 So.2d 723 (Fla.l1983) (age).
Additionally, the life recommendation could have been
based on two aspects of the offense. The first is Echols'

middleman status. Barfield v. State, 402 So.2d 377 (Fla.1981),

recognized that a defendant's middleman status in a contract
killing could provide a reasonable basis for a jury's life re-
commendation. The Court reduced Barfield's death sentence to

life imprisonmment even though the trial court had not found any
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mitigating circumstances. The instant case is an even stronger
one for reducing the sentence to life since here the trial court
found one statutory mitigating circumstance. (R301,303) (A4,6)

The second aspect of the offense justifying the life
recommendation is the absence of victim suffering or other cir-
cumstances qualifying as heinous, atrocious or cruel. The
decisions of this Court implicitly recognize that such a basis
for a life recommendation is reasonable.

Presence of the circumstance heinous, atrocious or
cruel is the common thread running through the cases in which
this Court has approved a life override. The Court has affirmed
only 19 of the 61 life override murder cases decided to date.
See A7-10. 1In 18 of those 19 cases, the trial court found the
heinous, atrocious or cruel circumstance. This Court upheld

the heinous, atrocious or cruel finding in all 18 of the cases.lg/

The only life override case this Court has affirmed in the ab-
sence of a finding of heinous, atrocious or cruel is Sawyer v.
State, 313 So.2d 680 (Fla.l1975). Sawyer was the earliest life
override case affirmed by the Court. In his concurring opinion

in Witt v. State, 387 So.2d 922,931 (Fla.1980), Justice England

observed that if Sawyer's case were reviewed under the standards

10/ In Ziegler v. State the defendant was convicted of two counts
of first degree murder and two counts of second degree murder.

The trial court found both first degree murders to be heinous,
atrocious or cruel. Although this Court only approved the finding
as to one of the first degree murders, it stated that under the
totality of the circumstances of the mass murder it was immaterial
whether the other first degree murder was heinous, atrocious or
cruel.
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later developed, his death sentence in all probability would be
vacated. It is worthy of note that after the appeal the trial
judge reduced Sawyer's death sentence to life imprisonment. 313
So.2d at 931-932.

Thus, the jury's life recommendation was reasonable.
In contrast, the judge acted improperly and unreasonably. He
doubled two statutory aggravating factors, considered nonstatu-
tory aggravating factors and, most importantly, rejected numerous
mitigating factors. (See Issue X) To affirm this death sen-
tence would be to exalt the individual, unreasonable opinion of

the judge over the considered opinion of the jury.

ISSUE XTII.

A TRIAL JUDGE'S OVERRIDE OF A
JURY'S LIFE RECOMMENDATION IS
UNCONSTITUTIONAL SINCE IT PUTS
A DEFENDANT IN DOUBLE JEOPARDY,
VIOLATES THE DUE PROCESS CLAUSE
AND CONSTITUTES CRUEL AND UNU-
SUAL PUNISHMENT.

It is Echols' position that a trial judge's override
of a jury's factually based decision against the death penalty
contravenes, in all cases, the Fifth, Sixth, Eighth and Fourteenth
Amendments. It is his alternate position that if the override
of a jury's life verdict is constitutional on its face, the
Florida standards for the override are applied in a manner that
discounts the jury's consideration of mitigating factors and
that is so broad and vague as to violate the constitutional
requirement of reliability in the determination that death is

the appropriate punishment in a particular case. These posi-

tions were preserved below. (R74,111)
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Although this Court has rejected these positions, the
Supreme Court of the United States has recently granted certiorari

to review them. Spaziano v. State, 433 So.2d 508 (Fla.1983),

cert.granted, = U.S. , 104 S.Ct. 697 (1984) (No. 83-5596).

ISSUE XTITI.

FLORIDA'S DEATH PENALTY STATUTE IS
UNCONSTITUTIONAL UNDER THE EIGHTH
AND FOURTEENTH AMENDMENTS SINCE IT
IS IMPOSED PURSUANT TO A PATTERN
AND PRACTICE OF DISCRIMINATION,
WITH A RESULTING DISPROPORTIONATE
IMPACT ON BLACKS, TAKING INTO AC-
COUNT THE RACE OF THE DEFENDANT,
THE RACE OF THE VICTIM, AND THE
LOCALITY OF THE CRIME.

Before trial, Echols moved to dismiss the indictment
on the ground that Florida's death penalty statute is unconsti-
tutional since it is applied discriminately based on the race
of the defendant and the race of the victim. (R79) The motion
was denied without an evidentiary hearing. (R11ll)

In their dissent in Pulley v. Harris, _U.S. , S.Ct.

__, __L.Ed.2d__ (1984)[34 Cr.L. 3027], Justices Brennan and
Marshall took note of the growing scientific evidence showing
such discrimination in the application of the death penalty.
They listed eleven studies as indicative of a rapidly expanding
body of literature on the subject. 34 Cr.L. at 3035.

Georgia's application of the death penalty was

challenged on the basis of defendant and victim race in Spencer

v. Zant, 715 F.2d 1562 (11th Cir. 1983), rehearing en banc

granted, F.2d  (1983). The United States Court of Appeals

for the Eleventh Circuit remanded the case for an evidentiary
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hearing. In Stephens v. Kemp, 721 F.2d 1300 (11th Cir. 1983),

stay granted,  U.S. , 104 s.Ct. 562, 78 L.Ed.2d 370 (Dec. 13,

1983), the Supreme Court stayed the execution of another Georgia

inmate pending the Eleventh Circuit's decision in Spencer v.

Zant.

Echols acknowledges that this Court has previously

rejected this issue. Proffitt v. State, 360 So.2d 771 (Fla.

1978). He asks the Court to reconsider its position in light

of the recent judicial developments.

CONCLUSTON

Echols asks this Honorable Court to reverse his case
for a new trial for the reasons expressed in Issues I through
VIII. For the reasons expressed in Issue IX he asks that re-
tention of jurisdiction be stricken from the judgment and sen-
tence imposed on Count II of the information. For the reasons
expressed in Issues X through XIII he asks that his death sen-
tence be reduced to life imprisonment.

Respectfully submitted,
JERRY HILL

PUBLIC DEFENDER
TENTH JUDICIAL CIRCUIT

BY: / X
J KE

Assistaﬁt Public Defender

Hall of Justice Building

455 North Broadway Avenue
Bartow, Florida 33830-3798
(813)533-0931 or 533-1184

COUNSEL FOR APPELLANT
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