
., 

that ~ould justify such a finding. The circuit court did not 
I 

commi~ any error in its findings of aggravating and mitigating 
I� 
I� 

circwltstances. 
i 

A. 

II It is only when two aggravating factors are based on the. 

same tssential feature of the crime or the offender's character 
I 

that they cannot both be considered as aggravating factors. 

Agan-t. State, 445 So.2d 326, 328 (Fla. 1983); Waterhouse v. State, 

429 st.2d 301 (Fla. 1983). One aspect of a crime may reflect 

more I han one "essential feature" of the crime. For example, in 

squirts v. State, Case No. 61, 931 (Fla., opinion filed March 15,1984) 
I 

(9 FLW 98), this court found no improper doubling where manner 
I 

of crfme established both heinous, atrocious and cruel and cold, 

calcutated and premeditated aggravating factors. Likewise, in 

Agan,1 supra this court rejected the argument that findings in
--I 

I 

support of a death sentence predicted on the Appellant's having been 
I 

underla sentence of imprisonment and had previously been convicted 

of a ~rime involving violence amounted to impermissable doubling 
I 

as th~ sentence of imprisonment Agan was under was for murder and 
I 

robbery, the crimes involving violence. The court said that these 
i 

factots were not based on the same essential feature of the crime 

or th~ offender's character. Thus, there was no error in the trial 

court I, s finding of both the murder for pecuniary gain aggravating 
. I 

factor with the cold, calculated and cruel factor. While evidence 

of ki~ling for pecuniary gain might suggest cold, calculated and 

(33)� 



premeditated, the best evidence in this case of the cold, calcu­
i 

lated/and premeditated aspect of the crime appear in the cancelled 

trips when circumstances were not right for the assassination and 

the o~vious glee and satisfaction with which the Appellant 
i 

i 
recou~ted his planning and execution of the crime. 

I Even if there was improper stacking, the error is harmless. 
I 

The ttial court was aware of the doubling problem. (R. 2959). 

And, there were other properly found aggravating factors and no 
, 

mitig~ting factors. Thus, the case is not analytically distin­

guish~ble from this court's decision in Sireci v. State, 399 So.2d 
I 
I 

964, ~68 (Fla. 1981)(cert. denied 102 S.Ct. 2257,rehearing denied 

102 S~Ct. 3500 for the purposes of a harmless error analysis on 

this plaim). See also Clark v. State, 379 So.2d 97 (Fla. 1980). 
! 

This fourt should affirm the sentence over this objection. 

B. 

Under this point, the Appellant contends that the trial 

court! improperly found a non-statutory aggravating circumstance 
I 

when ~t pointed out the Appellant's laughter as he recounted his 

crime! for Adams. The point is totally without merit. The trial 

court: pointed to this evidence in its analysis of the mitigating 

fact~rs in the case. As such, the case does not differ from 

Aganiv. State, 445 So.2d 326 (Fla. 1983). There the court found 
,� 

I� 

mention of lack of remorse in the trial court's analysis of the 

miti~ating factors argued to be present in the case not to be an 

imprdper non-statutory aggravating factor. This case is no different. 
I 

This 
, 

icourt 
I 

should affirm the sentence over this objection. 
, 
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c.� 

Under this point, the Appellant claims that the trial court 

failed to find that his age was a mitigating factor. The Ap­

pella*t did not claim this in the trial court. Even if he had, 

it wotilld be without merit. The trial court did consider his age 

when it found that he was no green twig bent in the direction of 

crime once, but rather a mature man. The reliance that the 

Appeliant places on Agan v. State, supra is misplaced. Agan con­

templ~tes the infirmities age as a mitigating circumstance. 
, 

445 S9.2d at 328. Agan found 54 not to be a mitigating factor. 

D. 

The Appellant's argument under this sub-point seeks to 

characterize various individual pieces of testimony tending to 

show the Appellant as a responsible citizen doing his best for 

his f~mily, church and community as separate aspects of his 

chara~ter each deserving of individual consideration. He contends 

that Fhe trial court failed to find mitigating circumstances 

that ihe evidence might arguably support. The contentions are 

witho~t merit. In Porter v. State, 429 So.2d 293 (Fla. 1983), 

this ~ourt had occasion to address a very similar argument. 

This court's analysis is just as appropriate here. In addressing 

the cpntention, this court said: 

There is no requirement that a court 
must find anything in mitigation. 
The only requirement is that the 
consideration of mitigating circum­
stances must not be limited to those 
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listed in section 921.141(6), Florida 
Statutes (1981). What Porter really 
complains about here is the weight the 
trial court accorded the evidence Porter 
presented in mitigation. However, 
"mere disagreement with the force to be 
given (mitigating evidence) is an insuf­
ficient basis for challenging a sentence." 
Quince v. State, 414 So.2d 185, 187 
(Fla. 1982). 

429 So.2d at 296. 

This court recently affirmed this principle in its decisions 

in LUfk v. State, 446 So.2d 1038 (Fla. 1984); White v. State, 446 
, 

So.2d 103 (Fla. 1984); Daugherty v. State, 419 So.2d 1067 (Fla. 

1982), cert. denied 103 S.Ct. 1236 (1983); Riley v. State, 413 

So.2d! 1173 (Fla.) cert. denied, 103 S.Ct. 317 (1982). The Ap­

pella~t's arguments grouped under this sub-point are without merit. 
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ISSUE XI 

THE TRIAL COURT ERRED IN SENTENCING 
ECHOLS TO DEATH AFTER A JURY RECOM­
MENDATION OF LIFE IMPRISONMENT 
SINCE ANY FACTS SUGGESTING DEATH ARE 
NOT SO CLEAR AND CONVINCING THAT 
VIRTUALLY NO REASONABLE PERSON 
COULD DIFFER. 

Under this point, the Appellant contends that the trial 

court erred in overriding the jury's recommendation of life be­

cause its override did not meet the standard of Tedder v. State, 

322 S~.2d 908 (Fla. 1975). The argument is without merit. 

An an~lysis of this court's override decisions shows that there 
,� 
I� 

are f~ur circumstances when this court approves overrides. And 

threelof these conditions are present in this case. This court 

approves jury overrides when the defense haS made an improper
I 

emoti~nal appeal to the jury so that the jury's recommendation 

appears based on emotion not reason. See Porter v. State, 429 

So.2d1293 (Fla. 1983)(overriding jury recommendation of life 
I 

predifate on "extremely vivid and lurid" account of electrocution). 

• I

ThlS ¢ourt also approves overrides when the trial court had access 
I 

to information which the jury did not. White v. State, 403 So.2d 

331 (rIa. 1981)(override proper on the basis judge had access to 
I 

infor~ation about the defendant not presented to the jury). It also 
I 

appro~es overrides when the trial court has found at least one 
i 

prope~ aggravating factor and no mitigating factors. Heiney v. 

State), Case No. 56, 778 (Fla., opinion filed February 2, 1984) 

I� 

I� 
I 

I 
! 

I 
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! 

I 

(override proper where no mitigating circumstances found and 
I 

total}ty of circumstances suggest death, jury's recommendation 
I 

of life not based on any valid mitigating factor discernible from 

the r~cord); Johnson v. State, 393 So.2d 1069 (Fla. 1980)(over­

ride ~roper with four valid aggravating factors and no mitigating 
I 

circu~stances). And finally, this court approves overrides when 

I necessary to avoid disparate sentences between similarly situated 
I 

defendants. Barclay v. State, 393 So.2d 1266 (Fla. 1977) cert. 

denied 439 U.S. 892, 99 S.Ct. 239, 62 L.Ed.2d 176 (1979).
I 

The first three of these factors are present in this case. 

Takinf 
! 

them in reverse order, first it is clear that there were 

valid! aggravating factors and the court found no mitigating 

factots. The trial court had access to information the jury did 

not. The lower court made specific mention of the Appellant'sI 

talk ~bout bombs on the first tape. (R. 302). And finally, the 

defen~e made an improper emotional appeal to the jury. 

In this case, the Appellant's trial counsel made a suc­

cessf~l emotional appeal to the jury to induce it to return a life 
i 

recomrendation. During the penalty phase of the trial, counsel 

for t~e Appellant called four witnesses in an attempt to establish 

the e~istence of mitigating circumstances; Mamie Anderson, the 

Appel~ant's sister; Maeva Echols, one of his children; J.T. Harris, 
! 

a bus~ness associate and editor emeritus of local paper who 

knew the Appellant and Clemmon J. Allen, a policeman and political 
! 

assoc~ate of the Appellant. (R. 2826-2287.) 
! 



~nter alia, Appellant's counsel established that Mrs. Anderson 

loved h~r brother despite his conviction for the crime charged in 
i 

this ca~e. (R. 2839). Likewise, he established that the Ap­
i 

pellanti's daughter still loved him despite his conviction. (R. 2850). 
, 

When the time for the Appellant to present his closing 

argumen~ to the jurors regarding the penalty to be imposed, counsel 

opened ~y trying to curry favor with the jurors by thanking them for 
, 
, 
, 

thei pa~ticipation in the trial. (R. 2906). This was an attempt 
I 

to biasl the jurors in favor of the defense. 
, 

I 

~ater in the argument, counsel sought to re-direct the emotions 
I 

aroused' by the nature of the crime away from his client, the Ap­

pellant and toward one who was not on trial, Melvin "Mad Dog" 

Nelson. Counsel told the jurors that Nelson was "morally bank­

rupt" apd that 
, 

he had "no humanity and deserve(d) no humanity." (R.2912). 
I 

~ounsel then sought to build on the rapport he had developed 

over th~ course of the trial by expressing his personal belief 
i , 

about t~e Appellant's moral culpability. He said, "I believe from 
i 

as dee~ inside of myself as I can possibly go that Robert Echols 

is not lin that same moral plane as those two people (the co-' 

conspirlators in the murder)." (R. 2912). 

ILater, counsel returned to his theme that killing the 

Appell~nt would hurt others by referring to the love that his 
I 

sister had for him. (R. 2924). 
i 

ICounsel finally closed his argument by trying to intimidate 
i 

the jur!y with the power that they exercised. He said, "The legis~ 

lature bf our state has empowered you with the power of God. l' 

(39) 



(R. 2$3~). When counsel for the state objected to this line of 

argum~n~, the court refused to sustain the objection. (R. 2931). 
i ! 

AfterIA~pellant's counsel took this as an invitation to run with 
! 

his impfoper argument and expanded on how the legislature had given 
i 

juror$ ~he "power to terminate life", counsel for the state objected 
I I 

againlahd this time the court sustained the objection, telling 

the j~r~ that sentencing was the court's job. (R. 2932). 
I 

Since appeals to emotion are not a rational basis for 

discrim,inating between those who should die for their crimes 

and t~o~e who should merely be imprisoned for a minimum of 
I , 

twenty-~ive calendar years, this court has had no trouble in 

affir~irg circuit court decisions to override life recommendations 

and i$ppse a death sentence. This court should affirm the over­

ride inl this case. 
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ISSUE XII 

A TRIAL JUDGE'S OVERRIDE OF A JURY'S 
LIFE RECOMMENDATION IS UNCONSTITUTIONAL 
SINCE IT PUTS A DEFENDANT IN DOUBLE JEOPARDY, 
VIOLATES THE DUE PROCESS CLAUSE AND 
CONSTITUTES CRUEL AND UNUSUAL PUNISHMENT. 

i 
I ' 

I 
I ' 

i ~~e courts that have considered this issue have con-
I 
I 

sistentl~ held that as simple override does not subject a 
I 

defendan~i to double jeopardy. Lusk v. State, Case No. 59,146 
, I. 

(Fla. ~p~~ion filed January 26, 1984); Spaziano v. State, 433 
; i 

So.2d $ob l (Fla. 1983) cert. granted U . S . ,104 S. Ct. 697 

(1984)1 fprter v. State, So.2d (Fla. 1983)(Porter II) 

Cannady 
I i 
, I 

~,. 
, ; 
, , 

State, 427 So.2d 723 (Fla. 1983 ); Dobbert v. State, 

409 So,2~i 1053 (Fla. 1982)(distinguishing Bullington v. Missouri, 

451 U.$ .•
! i

430 (1981); Johnson v. State, 393 So.2d 1069 (Fla. 1980); 
, I 

I I i 
i I I 

PhiPpet M. State, 389 So.2d 991 (Fla. 1980); Douglas v. State, 

373 Sol2~1 895 (Fla. 1979). It is worthy of note that the court 
I 

, I I 

did not leiXtend it grant of cert iorar i to the straight overr ide 
! ! 

situat~o~ presented by the facts of this case. !/ 

1./� Queit~p", ns presented:(l) Does, death sentence imposed on petitioner 
vio a~~ Eighth and Fourteenth Amendment principles of Beck v. 
Ala afna, 447 U.S. 625, 27 Cr.L. 3195(1980), where jury in this 
cap t~l prosecution was not instructed as to any lesser included 
off¢n~~s because statute of limitations had run as to those 
les$elr! included offenses? (2) Al ternat ively, did Florida Supreme 
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Cou~t~i in affirming death sentences, adopt such broad and 
vag~el ~pplication of standards governing decision to override 
jur~'~i life verdict as to violate Fifth, Sixth, Eighth, and 
Fou~t~~nth Amendments? (#) Does trial judge's override of 
jury'si factually based decision against imposition of death 
pen~lty violate, in all cases, Fifth, Sixth, and Fourteenth 
Amendfents? 

34 Crim. L. 4159 
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ISSUE XIII 

FLORIDA'S DEATH PENALTY STATUTE IS 
UNCONSTITUTIONAL UNDER THE EIGHTH 
AND FOURTEENTH AMENDMENTS SINCE IT 
IS IMPOSED PURSUANT TO A PATTERN 
AND PRACTICE OF DISCRIMINATION, WITH 
A RESULTING DISPROPORTIONATE IMPACT 
ON BLACKS, TAKING INTO ACCOUNT THE 
RACE OF THE DEFENDANT, THE RACE OF THE 
VICTIM, AND THE LOCALITY OF THE CRIME. 

Under this point on appeal, the argument contends the 
I 

state'$ d~ath penalty is administered in such a way that it 
, ' 

. ;! " 
eVlden~esl ... a pattern and practice of discrimination, 

with a re~ulting disproportionate impact on blacks, taking into 
! 

accoun~ tpe race of the defendant, the race of the victim, and 

the lo¢-aliity of the crime." (Brief of Appellant at 52). This argu-
I 

ment i~ p~edicated on the Appellant's motion to dismiss number three. 
i 

CR. 79).� !
I 

There was a hearing on this motion on June 30, 1983. 
I 

(R. Ill). i The transcript of this hearing is not a part of this 

record i� ~hen counsel made up his Directions to the Court Reporter, 
I 

he didino~ call for the transcription of this hearing for in-
I 
i : 

elusion i~ the Record on Appeal. Apparently, there was no proof 
I 

of thi$ c~aim offered to the trial court. Cf. Murch v. Mottram, 

409 U.S.� ~l, 93 S.Ct. 71, 34 L.Ed.2d 194 (1972). The alleged 

error ~asi 
I 

not been preserved for review. Fla. R. Crim. P. 3.190(c); 
, 

I i 

Willia$s� f. State, 414 So.2d 509 (Fla. 1982); Steinhorst v. State, 

412 SoJ2di 382 (Fla. 1982); Castor v. State, 365 So.2d 701 (Fla. 1978); 
, I 

Mariani vi. Sch1eman, 94 So. 2d 829 (1957); Moore v. State, 418 
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I 
1 

1 
I 

I 

So.2d 4351 (Fla. 3DCA 1982).
I ! 
i ! 

i I 

! Even assuming that it had been preserved and there had 

i 'I

been e~id~nce before the lower court, it is unlikely that the 
I 

Appellantl could have made a prima facia case. Apparently, 
1 

I ! 

Justices ~nd Brennan were willing to take the studies that they 

allude tol in their dissent in Pully v. Harris, u.s. 34 Crim. 

L. Rpt r (BNA) 3027 at face value. They should not have done so 
I� 
,� 

and nelther should this court. There is simply no proof that 
I 

victim rate is a controlling variable in the decision as to whether 
I� 
I� 

a given fjirst-degree murderer should die. McCleskey v. Zant, Case 
I� 

: I� 

No. C8]-2~34A (U.S.D.C.N.D. Ga., opinion filed February 1, 1984).
! 

This decision reports the results of an evidentiary hearing held 

to determine whether Professor Baldus'. conclusions in his studies 
! 

that tije race of the victim was a significant predictor in who 

I
would be condemned to death made out a prima facia case that 

I 

McClesJey had been discriminated against. The decision is lengthy.
I 

But, it offers a detailed and cogent analysis of the evidence 

that there were significant flaws in the data base with which he 

worked.1 There were significant problems with the way in which the 

data h~d been coded for analysis. The mode~s used had not been 

valida~ed. The significance of race of victim declined as ad­

ditional variables were controlled. In summary, Judge Forrester 

said t~at the three most important reasons he could not accept 

Balduslwork were that the data base was substantially flawed, that 
I 
I 

even tlie largest models were not sufficiently predictive and that the 

analys~s did not compare like cases. 
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: Thus it is clearly demonstrated that not only did the 

Appellant deliberately bypass the opportunity to make this claim 

when i~ would have done the most good, but that it is highly un­

likely he would have been able to make even a prima facia case. 

The c04rt should set out the deliberate bypass and refuse to reach 
I 

the is~ue. 
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CONCLUSION 

Based on the above stated facts, arguments and auth­

oritias, the Appellee would pray that this Honorable Court 

affirm the decision of the lower court. 
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