
ISSUE IX 

THE TRIAL COURT DID NOT ERR IN ADMITTING 
APPELLANT'S STATEMENT THAT HE WAS NOT GOING 
BACK TO THE PENITENTIARY. 

Appellant contends his statement made six days after the 

Florida murders were committed and during an attempted suicide 

when Ohio authorities were arresting him for said murders was 

inadmissible as (1) an excited utterance and (2) as a reflection 

on his character. Appellant asserts the trial court erred by 

admitting the statement during trial. 

Appellee submits the statement was relevant and, therefore, 

admissible under at least two theories; (1) the statement was evidence 

of guilty knowledge; and (2) the statement was an admission and 

admissible pursuant to §90.803(18)(a) , Fla. Stat. (1981). 

An Ohio police officer testified during trial that Appellant 

made certain statements to him while being taken into custody in 

Cincinnati, Ohio (T 1931-1961). The only statement relevant to 

this issue was made during Appellant's attempt to escape or commit 

suicide by jumping from the roof of the Salvation Army Center. 

The officer testified that during the negotiations with Appellant 

his only role was to act as negotiator and he neither knew why 

Appellant was being taken into custody nor did he ask any questions 

(T 1950-1951). During his conversation with Appellant the officer 

testified that, among other things, Appellant said, "I don't want 

to go back to jail. I'll die before I go back to the penitentiary." 

(T 1951). On proffer, defense counsel objected on grounds of 

relevancy in that the attempted suicide had nothing to do with 

Appellant fleeing from the scene of the crime or to show a state 
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of mind of guilt (T 1941). The trial judge overruled the objection 

indicating he viewed the statement as an "excited utterance not made 

in custody" and admissible to show "state of mind with regard to 

the departure from the State of Florida." (T 1941-1942) 

Appellant has seized upon the trial court's label of the 

statement as an "excited utterance" and claims it should have been 
~/ 

excluded because it was not made "under such severe stress or 

shock that his reflective capacity was suspended" even though 

Appellant was in the process of attempting sUicide. Also, that 

the statement was not spontaneous in relation to when the crimes 

were committed. Appellee submits Appellant's argument on this 

issue is pure semantics. While the judge used the term "excited 

utterance" it is obvious by the explanation accompanying his ruling 

he found it relevant to Appellant's consciousness of guilt and state 

of mind and it was therefore admissible. 

Moreover, "[a]ll relevant evidence is admissible, except as 

provided by law," §90.402, Fla. Stat. (1981), and an appellate 

court will sustain the lower court's ruling if there is any theory 

on which the court's action could be based--even if the stated 

reason for the ruling was erroneous. Stuart v. State, 360 So.2d 

406 (Fla. 1978). Even more compelling, this Court recently 

affirmed the notion that an appellate court should not tamper with 

a trial judge's determination of admissibility absent an obvious 

showing of error. Jones v. State, supra; Buchman v. Seaboard 

Coast Line, 381 So.2d 229, 230 (Fla. 1980). 

This Court has consistently held and affirmed the concept 

of law that "all relevant evidence having probative value is 
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admissible save to attack character even though it would have a 

tendency to suggest the con~ission of a separate crime." Jones 

v. State, 440 So.2d 570, 576 (Fla. 1983) citing Williams v. State, 

110 So.2d 654, 660 (Fla. 1959); ~ also Straight v. State, 397 So. 

2d 903 (Fla.), cert. denied, 454 u.S. 1022, 102 S.Ct. 556, 70 

L.Ed.2d 418 (1981); Ashley v. State, 265 So.2d 685 (Fla. 1972). 

While Appellant's statement may have suggested involvement in 

another crime it was nevertheless admissible as going to conscious­

ness of guilt by his act of flight from Florida and from the Ohio 

authorities. Cortes v. State, 185 So.2d 323 (Fla. 1938). Further­

more, the jury could reasonably have concluded his actions and 

statement evidenced Appellant's guilty knowledge. See Parrish v. 

State, 90 Fla. 25, 105 So. 130 (1925); Darty v. State, 161 So.2d 

864 (Fla. 2d DCA 1964), cert. denied, 168 So.2d 147 (Fla. 1964); 

Hall v. State, 381 So.2d 683 (Fla. 1978). The fact the jury could 

possibly reach a contrary determination does not negate the 

relevance of the evidence to prove Appellant's guilt. Hall, supra. 

It should be noted that although defense counsel originally 

objected to the statement as showing prior bad acts (T 1941), when 

the trial judge explained why he was going to allow the evidence, 

counsel acquiesced to the ruling (T 1942). 

Appellee suggests there is yet another reason the statement 

was admissible. Section 90.803(18)(a), Fla. Stat. (1981), a 

recognized exception to the hearsay rule, reads: 

ADMISSIONS.--A statement that is offered 
against a party and is; 

(a) His own statement in either an individual 
or a representative capacity; 
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Since the statement was relevant, it was deemed admissible unless 

excluded by some specific rule of law. Section 90.402, supra. There 

being no rule to exclude the statement as inadmissible, the state­
6 

ment was properly admitted. 

There being no obvious showing the trial erred in admitting 

Appellant's statement this Court should not disturb the lower court's 

decision. 

ISSUE X 

THE TRIAL COURT DID NOT ERR IN DENYING 
APPELLANT'S REQUESTED JURY INSTRUCTION ON 
INTOXICATION AT PENALTY PHASE OF THE 
PROCEEDINGS. 

Appellant contends his requested jury instruction on intox­

ication at the penalty phase should have been given and it was 

error for the trial court to deny his request. Appellant's proposed 

instruction reads as follows: 

The degree of defendant's intoxication at the 
time of the offense is a mitigating factor to 
be considered by the jury in making recommendation 
to the court. (sic) 

(T 2668-2669). 

At the outset it should be noted that at no time has 

Appellant objected to the standard jury instructions in mitigation 

For yet another possible reason to admit the statement see 
§90.803(3), Fla. Stat. (1981) t --Hearsay Exceptions; 
(3) THEN EXISTING MENTAL t EMOTIONAL, OR PHYSICAL CONDITION.-­
(a) A statement of the declarant's then existing state of mind, 
emotion, or physical sensation, including a statement of intent, 
plan, motive, design, mental feeling, pain, or bodily health, 
when such evidence is offered to: 
(1) Prove the declarant's state of mind, emotion, or physical 
sensation at that time or at any other time when such state is an 
issue in the action. 
(2) Prove or explain acts of subsequent conduct of the declarant. 
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being given. In fact, Appellant gave specific notice he was going 

to "specifically abandon" the mitigating circumstances set out in 

the standard jury instructions at page 80 and numbered one (1) and 

three (3) respectively. They are, 1. (Defendant) has no significant 

history of prior criminal activity; and 3. The victim was a 

participant in the defendant's conduct or consented to the act 

(T 2666). While Appellant asked for the remaining mitigating 

instructions the trial court found that numbers 4, 5 and 7 were 
7 

inapplicable to the facts and denied giving them (T 2667). There­

after, the court indicated it would give the instruction on miti­

gating factors numbered 2, 6 and 8. Appellant asked the court to 

consider giving his proposed instruction as set out above. (T 2668­

2669). The trial court denied the proposed instruction·but allowed 

Appellant "free rein to argue that under either figure 2 or figure 

6, Mitigating Circumstances" (T 2669). 

Appellee submits the trial court did not err in denying 

the proposed instruction. The trial court gave the Florida Standard 

Jury Instructions in this case in the penalty phase (T 2709-2716). 

This Court has repeatedly held that since the instructions track 

the language of the statute, they do not limit the sentencer.~s 

consideration of non-enumerated mitigating circumstances. Francois 

v. State, 423 So.2d 357 (Fla. 1982); Straight v. Wainwright,� 

442 So.2d 827 (Fla. 1982) and Peek v. State, 395 So.2d 492 (Fla.� 

1981). Furthermore, the death penalty statute has been constitutionally� 

4. The defendant was an accomplice in the offense for which 
he is to be sentenced but the offense was committed by another 
person and the defendant's participation was relatively minor; 

5. The defendant acted under extreme duress or under the 
substantial domination of another person. 

7. The age of the defendant at the time of the crime. 
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upheld. Proffitt v. Florida, 428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed. 

2d 913 (1976). 

Notwithstanding the denial of Appellant's proposed jury 

instruction, trial counsel nevertheless was given free rein to argue 

Hooper's intoxication as a possible mitigating factor--and he did so 

(T 2700-2702). The proposed instruction would have done nothing to 

explain the standard instruction and may have confused the jury if 

it had been given. The trial court noting there was some evidence 

of Appellant drinking allowed trial counsel to argue intoxication 

as a non-enumerated statutory mitigating factor. The jury, there­

fore, had at its disposal and as a guide all of the information 

necessary to exercise its discretion to reach an informed, consti­

tutional decision. As the United States Supreme Court recently 

said: "We expect that sentencers will exercise their discretion 

in their own way and to the best of their ability. As long as 

that discretion is guided in a constitutionally adequate way." 

Barclay v. Florida, U.S. , 103 S.Ct. 77 L.Ed.2d 1134 

(1983); Proffitt, supra. 

Not only did the jury have the necessary information before 

it with which Appellant now claims was not adequate absent his pro­

posed instruction, but the trial court considered at length the 

Appellant's alleged intoxication in imposing sentence (R 3417, 3421). 

Moreover, although the trial judge found no statutory mitigating 

circumstances existed he found three (3) nonstatutory, non-enumerated 

mitigating factors existed (R 3423). 

Inasmuch as Appellant was allowed to argue intoxication 

as a mitigating factor even though the proposed instruction was 

denied; was allowed to argue on behalf of mercy; and the sentencer 
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was not precluded from considering such evidence, there is no 

basis to support the claim the denial of the proposed instruction 

violated Lockett v. Ohio, 438 U.S. 586 (1978). See Spinke1link 

v. Wainwright, supra; and Ford v. Strickland, 606 F.2d at 812­

813, distinguishing Washington v. Watkins, 655 F.2d 1346 (5th Cir. 

1981) a case relied upon by Appellant. See also Booker v. Wainwright, 

703 F.2d 1251, 1259 (11th Cir. 1983); Goode v. Wainwright, 704 

F.2d 593, 601-602 (11th Cir. 1983); Antone v. Strickland, 706 F.2d 

1534 (11th Cir. 1983). 

Since Appellant has failed to show error on the issue presented 

the trial court's denial of the proposed instruction should be 

affirmed. 

ISSUE XI 

THE TRIAL COURT DID NOT ERR IN FINDING THE 
MURDER OF RHONDA HOOPER WAS COI1MITTED FOR 
THE PURPOSE OF PREVENTING OR AVOIDING LAWFUL 
ARREST. 

The trial judge found the State proved four (4) aggravating 

circumstances beyond a reasonable doubt as to Rhonda Hooper. The 

court also found no statutory mitigating factors but did, however, 

find three (3) nonstatutory mitigating factors (R 3431). Appellant 

contends the court erred in finding two (2) aggravating circumstances 

as to Rhonda Hooper: "2. The crime for which the defendant is to 

be sentenced was committed for the purpose of avoiding arrest or 

effecting an escape from custody"; and "4. The murders were committed 

in a cold, calculated and premeditated manner without any pretense 

of moral or legal justification." (R 3426-3428, 3430-3431) 
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(Argued subsequently in Issue XII). Appellee submits the trial 

court did not err and, in any event, one or more other aggravating 

circumstances existed which outweighed the mitigating factors 

thereby rendering the death sentence appropriate. 

The trial court was convinced that Rhonda Hooper was murdered 

with the intent to avoid arrest and detention. In support of this 

conclusion, the trial judge cited Riley v. State, 366 So.2d 19, 

22 (Fla. 1978), cert. denied, U.S. , 103 S.Ct. 317, 74 L.Ed. 

2d 294 (1982). Appellee submits the trial court was correct in 

finding this aggravating circumstance as set out in its written 

judgment and sentence. Furthermore, Appellee submits it is the 

only motive under the circmnstances of this case for the murder of 

a nine-year old child by a person 6'-8" tall and weighing over 

300 pounds. 

In the event this Court does not find this aggravating 

circumstance exists, it is submitted the remaining three (3) 

aggravating circumstances are present and are each in themselves 

sufficient to support the death sentence. Therefore, a new 

sentencing trial is not mandated pursuant to Elledge v. State, 

346 So.2d 998 (Fla. 1977) and the trial court's finding should be 

affirmed. 
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ISSUE XII 

THE TRIAL COURT DID NOT ERR IN FINDING THE 
MURDER OF RHONDA HOOPER TO HAVE BEEN COMMITTED 
IN A COLD, CALCULATED, AND PRENEDITATED MANNER 
WITHOUT THE PRETENSE OF MORAL OR LEGAL 
JUSTIFICATION. 

Appellant claims the trial court erred in finding he committed 

the murder of Rhonda Hooper in a cold, calculated and premeditated 

manner without the pretense of moral or legal justification. 

Appellee submits the record indicates otherwise. 

The trial court in delineating its reasons for finding this 

aggravating circumstance as to Rhonda Hooper wrote in the "Judgment 

and Sentence of Harold W. Hooper": 

FACT: Rhonda Kay Hooper was murdered by the 
aeIrberate act of the defendant in a cold, 
calculated manner. His choice of the weapon 
of her destruction, a ligature, exceeds the 
premeditations required to prove capital murder. 
Blood stains proved to have been only those of 
the defendant's were found on the ligature. 
It had to be formed, placed and tied upon the 
child's throat before the pressure required to 
take her life was applied. This murder was an 
execution. 

FACT: The defendant denied her murder and, 
consequently, no legal nor moral pretense nor 
justification was shown. 

FACT: No motive for the murder of Rhonda Kay 
Hooper was shown by the evidence. 

FACT: The child had loved him and they had 
gotten along exceptionally well, according to 
the defendant's testimony, which was corroborated 
by James Scott Hooper and others. 

CONCLUSION: There is an aggravating circumstance 
under this paragraph as to Rhonda Kay Hooper.
Those facts constitute one of those cases which 
is the exception to the contract type murder 
referred to in McCrat v. State, .416 So.2d 804, 
807 (Fla. 1982) and annady v. State, 427 So.2d 
723, 730 (Fla. 1983). The murder was an execution. 

(R 3430-3431) 
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Appellee submits the trial court's conclusions were accurate 

and within the law. Not only did the court find the circumstance 

existed the court noted the "conclusion was arrived at by reasoned 

judgment and not by a mere counting process of the aggravating and 

mitigating circumstances. State v. Dixon, supra." The trial 

court applied the proper criteria in weighing the conflicting 

circumstances as required by State v. Dixon, 283 So.2d 1 (Fla. 

1973), in which this Court found the death penalty statute consti­

tutiona1. 

Appellant's argument that there is no evidence Hooper 

planned or plotted the murder in a cold and calculated manner is 

groundless in light of this Court's ruling in Alvord v. State, 

322 So.2d 533 (Fla. 1975). Alvord committed three murders by 

strangulation. Chief Justice Adkins writing for the Court said: 

It is our responsibility to review the sentence 
in the light of the facts presented in the evidence, 
as well as other decisions, and determine 
whether or not the punishment is too great 
Each of the murders was especially heinous, 
atrocious and cruel in that the homicides were 
committed through strangulation by use of a rope. 
This could only be accom11ished through a cold, 
calculated desi n tb kit , as dis tin uished 

a sin e s otrom a l.rearm url.ng an 
outburst 0 anger. Cl.tatl.ons omitted) 
(Emphasis supplied). 

322 So.2d at 540. This Court also distinguished a fatal knife 

wound with a shot from a firearm. Chief Justice Adkins in a 

specially concurring ouinion in Thompson v. State, 328 So.2d 1 

(Fla. 1976) wrote: 

There is a distinction between a defendant 
firing a pistol at his victim and plunging a 
knife into his body . . . . To plunge a 
knife nine inches into the deceased's body, 
not once, but twice, and then to plunge it into 
the back of the victim, required reflection 
and murderous calculation. 
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328 So.2d at 6. In addition to Rhonda Hooper being strangled her 

neck had been slashed. 

Appellee asserts the trial court properly found the murder 

of Rhonda Hooper was committed in a cold, calculated and pre­

meditated manner. In the event this Court does not affirm the 

court below, Appellee submits the remaining three aggravating 

circumstances found by the court nevertheless outweigh the non­

statutory mitigating factors. See State v. Dixon, supra. 

Accordingly, the sentence of death as a result of the 

murder of Rhonda Hooper should be affirmed. 
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CONCLUSION 

Based on the facts and foregoing arguments, Appellant's 

judgment and sentence should be� affirmed. 
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