


responses put to her by the police and not the results of the sexual battery.
. » Id. at 460.
Similarly here, Hooper was merely responding to his situation and his
statements, or rather his opinions as to his fate, were clearly the result
of a man who saw the future and did not like what he saw. They were not
the statements of a man laboring under same current excitement.
Nevertheless, if Hooper's statement is admissible as an excited
utterance, it was inadmissible as a reflection upon his character. That
is, Hooper was ignorant of the real reason why the police had came to
arrest him. Hooper apparently thought that the police came for him
because he had taken money and a gun fram the Sea Hut Restaurant (T-1236,2116).
In addition, when told why he was arrested, Hooper was shocked and
incredulous and kept insisting on knowing whether this was true (T-2279,2283).
Thus, the evidence that he did not want to go back to prison was
‘ irrelevant to show his quilty mind as it pertains to the murder charges,
and the only relevance of Hooper's coment was to show his bad character.
Williams v. State, 110 So.2d 654 (Fla. 1959); Harris v. State, 427 So.2d

33
234 (Fla. 3d DCA 1983).

ISSUE X
THE TRIAL COURT ERRED IN DENYING & REQUESTED DEFENSE
INSTRUCTTION THAT INTOXICATION COULD BE USED AS A
MITIGATING FACTOR WHEN IT DETERMINED WHAT SENTENCE TO
RECOMMEND TO THE TRIAL COURT.
During the penalty phase charge conference, Hooper asked for a special
instruction to the effect that the jury could consider intoxication as a

mitigating factor (R-3340, T-2669). The court denied the instruction saying

. 33'I'he court gave no cautionary instruction limiting the use of this evidence.
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that Hooper could argue intoxication under the statutory mitigating factors
(T-2669). Nevertheless, in the court's sentencing order, it rejected
Hooper's intoxication as sufficient to prove that his capacity to appreciate
the criminality of his conduct or to conform his conduct to the requirements
of the law was substantially impaired (R-3417-3421), Further, the court
did not find Hooper's intoxication, no matter how slight it may have been,
as a non-statutory mitigating factor. Accordingly, the court erred in the
sentencing phase of the trial as it did during the guilt phase, by refusing
to instruct the jury on a legitimate defense. Specifically, the jury had

a right to know that Hooper's intoxication was a legitimate factor they
could use in determining what sentence they should recammend to the trial
court.

34
In Iockett v. Ohio, 438 U.S. 586, 604-605 (1978), a plurality of the

Supreme Court held that:

. [TIThe Eighth and Fourteenth Amendments require that the
sentencer, in all but the rarest kind of capital case,
not be precluded fram considering as a mitigating
factor, any aspect of a defendant's character or
record and any of the circumstances of the offense
that the defendant proffers as a basis for a
sentence less than death....

There is no perfect procedure for deciding in which
cases governmental authority should be used to
impose death. But a statute that prevents the
sentencer in all capital cases from giving
independent mitigating weight to aspects of the
defendant's character and record and to circum—
stances of the offense proffered in mitigation
creates the risk that the death penalty will be
imposed in spite of factors which may call for a
less severe penalty. When the choice is between
life and death, that risk is unacceptable and
incompatible with the commands of the Eighth and
PFourteenth Amendments.

34Eddings v. Oklahoma, 455 U.S..104(1982) adopts the reasoning of the Lockett
. plurality as the holding of the Court.
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[Footnotes amitted]. Accord, Bell v. Chio, 438 U.S. 637 (1978); Eddings v.

Oklahoma, 455 U.S. 104 (1982),
To insure that the sentencer considers fully each mitigating factor,
clear jury instructions on each such mitigating factor are required.

Gregg v. Georgia, 428 U.S. 153, 192-193 (1976), emphasizes the constitutional

necessity for clear jury instructions in capital cases so that "the jury
is given guidance regarding the factors about the crime and the defendant
that the state, ..., deams particularly relevant to the sentencing
decision," noting that "it is ... a hallmark of our legal system that
juries be carefully and adequately quided in their deliberations.”" 2
fundamental corollary, therefore, to Lockett's prohibition against jury
instructions which preclude consideration of mitigating circumstances, is
the requirement that the judge clearly instruct the jury about mitigating

circumstances. Chenault v. Stynchcambe, 481 F.2d 444 (5th Cir. 1978);

Washington v. Watkins, 655 F.2d 1346 (5th Cir. 198l), rehearing en banc

denied, 662 F.2d 1116 (5th Cir. 1981), cert.denied, _ U.S.__ (1982) [31

Cr.L. 4030]; Spivey v. Zant, 661 F.2d 464 (5th Cir. 1982).

Although the jury here was instructed on the "catch-all" reference
to nonstatutory mitigating circumstances, appellant contends such
reference is totally inadequate to suitably quide and focus the jury's
consideration on the independent mitigating weight to be given appellant's intoxication
at-the time of-the offense. The necessity for specific instructions on a
proffered nonstatutory mitigating circumstance has been cogently explained

35
in State v. Johnson, 298 N.C. 47, 257 S.E.2d 597 (N.C. 1979). There the

35North Carolina's statute specifically lists eight mitigating circumstances

which might arise, but provides that consideration shall not be limited
to these eight. G.S. 158-2000(f) (9) permits the jury to consider "any
other circumstance arising from the evidence which the jury deems to have
mitigating value."
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court reasoned:

The legislature did not intend to give those mitigating
circumstances expressly mentioned in the statute
primacy over others which might be included in the

"any other circumstance" provision. Such an intent,

if it existed, might run afoul of Lockett v. Ohio,
supra.

Under Lockett a legislature would be free to provide that
the existence of certain mitigating factors would
preclude the imposition of the death penalty, while the
existence of others should simply be considered, but not
as controlling, on the question. A death penalty
sentencing statute, however, which by its terms or the
manner in which it is applied, puts some mitigating
circumstances in writing and leaves others to the

jury's recollection might be constitutionally
impermissible under the reasoning of Lockett. For if
the sentencing authority cannot be precluded from
considering any relevant mitigating circumstance
supported by the evidence neither should such circum-
stances be submitted to it in a manner which makes same
seemingly less worthy of consideration than others.

[Bmphasis supplied]. Id. 616-617.
Thus, in order to avoid detracting fram the weight to be given nonstatutory
mitigating factors, jury instructions must include specific reference to the
specific nonstatutory circumstances proffered by the defendant as well as
the statutory mitigating circumstances.

Although the court told Hooper that he could argue intoxication under
the statutory mitigating factors(T-2669) it is clear that those instructions
inadequately consider intoxication as a legitimate mitigating factor.
Specifically, this Court has rejected claims that intoxication can justify

a finding of either of the two mental mitigating factors. Section 921.141(6)

(b), (£f), Florida Statutes (1981). Hitchcock v. State, 413 So.2d 741 (Fla. L

1982); Stevens v. State, 419 So.2d 1058 (Fla. 1982); Hall v. State, 403 So.2d d

1321 (Fla. 1981); Simmons v. State, 419 So.2d 316 (Fla. 1982).

Consequently, Hooper was entitled to a jury instruction that adequately

reflected his intoxication argument, and the court erred by not giving him one.

- 62 -



ISSUE XTI

THE COURT ERRED IN FINDING THAT HOOPER COMMITTED THE
MURDER OF RHONDA HOOPER FOR THE PURPOSE OF PREVENTING
OR AVOIDING IAWFUL ARREST.

The court, in sentencing Hooper to death, said that he committed the
murder for the purpose of avoiding or preventing a lawful arrest:

CONCLUSION: It is a reasonable inference that a struggle
between Kathaleen Hooper and the defendant took place
which was witnessed by the child who had been in bed
with her mother. Each had on night clothes., After the
struggle and the murder of Kathaleen, the defendant,
knowing that Rhonda Kay was a witness, pursued her
into the bedroom and killed her so as to eliminate

her witness as to his identity as the murderer of her
mother. Such inference is bolstered by the savage
attack upon James Scott Hooper from fear that young
Hooper would have known of his presence after the
murders were camitted. Additional support is found

in defendant's failure to gather his belongings

before leaving the state for Ohio. The Court is
convinced that Rhonda Kay was murdered with the

intent to avoid arrest and detection.

In this case, the crucial inference made by the court was that Rhonda
Hooper saw her mother struggle with Hooper (R-3427). The state admitted
Hooper had no motive to kill (T-2354) and the court also admitted that
Hooper had no motive to murder Kathaleen or Rhonda Hooper (R-3430).

Ignoring this latter finding it had made, the court nevertheless was able
to say that Hooper's motive in killing Rhonda came from its belief that
Rhonda saw the struggle and could therefore identify Hooper as her mother's
murderer. Such a conclusion however, is not justified by the circumstantial
evidence presented at trial, and in any event, it was not proven beyond a

reasonable doubt. State v. Dixon, 283 So.2d 1 (Fla. 1972).

Specifically, the medical examiner did not say whether Kathaleen Hooper
died before or after Rhonda. Consequently, the possibility that Rhonda died
before Kathaleen is as reasonable a hypothesis as the one the court put forward.

Moreover, Kathaleen's body was found by the front door (T-1279), and Jan
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Pruitt, a neighbor of the Hoopers who was awake until 2:00 a.m. on the night
of the murder, said she heard no screams coming from the Hooper apartment
(T-2033). Perhaps if Pruit was aware of a struggle, so was Rhonda.
Consequently, a reasonable doubt existed about the validity of the court's
finding that Rhonda saw the struggle.

Similarly, the court's conclusion that Hooper's beating of Jimmy
supports the finding that Hooper murdered Rhonda to avoid lawful arrest
does not. That is, if Hooper murdered Rhonda to avoid being identified
why did he beat Jimmy and then leave him crying and hollering (T-1442).
Obviously, the boy was alive; if Hooper wanted to avoid lawful arrest by
killing all witnesses then surely he should have killed Jimmy. That he
did not when he could have easily done so is strong evidence that his motive

was not to avoid lawful arrest. In Rembert v. State, Case No. 62,715,

Fla. opinion filed February 2, 1984, this Court said:

The [trial] court reasoned that, because Rembert and
the victim had known one another for a number of years,
Rembert eliminated the only witness who could testify
against him, thereby establishing the avoidance or
prevention of arrest. . . .

The victim was alive when Rembert left the premises
and could conceivably have survived to accuse his
attacker. If Rembert had been concerned with this
possibility, his more reasonable course of action
would have been to make sure that the victim was dead
before fleeing. We do not find that the state
demonstrated beyond a reasonable doubt the requiste
intent needed to establish this aggravating factor.

In addition, the fact that the bodies were left at the apartment supports

the theory that these killings were impulsive. Waterhouse v. State, 429

So.2d 301 (Fla. 1983). In Adams v. State, 412 So.2d 850 (Fla. 1982) the

body was hidden in a remote area and encased in a plastic bag. Likewise in

Griffin v. State, 414 So.2d 1025 (Fla. 1982) Griffin killed his victim three

miles from the store he had abducted him from. Accord Martin v. State, 420
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So.2d 583 (Fla. 1982). Hiding the body in a remote area, far from where
the victim was last seen, is strong evidence of an intent to avoid lawful
arrest.

Also, the court found that Rhonda's body was "found at a location most
distant fram the entrance to the master bedroom. Her body was almost
trapped between the wall and a chest standing near." (R-3427). Wwhat such
a fact means is uncertain, and it hardly supports the court's reconstruction
that Hooper pursued Rhonda into the bedroom and killed her (R-3427).

Armstrong v. State, 399 So.2d 953 (Fla. 1981); Enmund v. State, 399 So.2d

1362 (Fla. 1981). In those cases the equivocal nature of the pathologist's
conclusions that the victims were laid out prone to "finish [them] off"
was insufficient to find that they were killed to prevent or avoid lawful
arrest. Similarly here, the evidence of where Rhonda's body was found is

equivocal.
Here, as in Menendez v. State, 368 So.2d 1278 (Fla. 1979) where the

victim was killed using a silencedgun and his body was found with his
hands outstretched in a supplicating manner,the state has not presented that
strong evidence that Hoopei: 's dominant motive in killing Rhonda was to avoid
lawful arrest. This Court should not assume it.

ISSUE XIT

THE COURT ERRED IN FINDING THE MURDER OF RHONDA HOOPER

TO HAVE BEEN COMMTITTED IN A (OLD, CALCULATED, AND

PREMEDITATED MANNER WITHOUT THE PRETENSE OF MORAL OR

LEGAL JUSTIFICATION.

In sentencing Hooper to death, the court found that as to Rhonda Hooper,

36

Hooper had camitted the murder in a cold, calculated, and premeditated manner:

36'I'he court did not find this aggravating factor for the murder of Kathaleen
Hooper (R-3430).
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FACT: Rhonda Kay Hooper was murdered by the deliberate
act of the defendant in a cold, calculated manner. His
choice of the weapon of her destruction, a ligature, exceeds
the premeditations required to prove capital murder. Blood
stains proved to have been only those of the defendant's
were found on the ligature. It had to be formed, placed,
and tied upon the child's throat before the pressure
required to take her life was applied. This murder was
an execution.

FACT: The defendant denied her murder and, consequently,
no legal nor moral pretense nor justification was shown.

FACT: No motive for the murder of Rhonda Kay Hooper
was shown by the evidence.

FACT: The child had loved him and they had gotten along
exceptionally well, according to the defendant's testimony,
which was corroborated by James Scott Hooper and others.

CONCLUSION: There is no aggravating circumstance under
this paragraph as to Kathaleen Ruth Hooper.

There is an aggravating circumstance under this
paragraph as to Rhonda Kay Hooper. Those facts constitute
one of those cases which is the exception to the contract
type murder referred to in McCray v. State, 416 So.2d 804,
807 (Fla. 1982) and Cannady v. State, 427 So.2d 723, 730
(Fla. 1983). The murder was an execution.

(T-3430-3431)
The problem here is that the state did not prove this factor existed

beyond a reasonable doubt. State v. Dixon, 283 So.2d 1 (Fla. 1972). 1In

fact, the state, several times referred to Hooper's drunkenness as a way of
explaining why these murders occurred (T-2418,2421-2422,2424).  Moreover,
the state and the court admitted Hooper had no motive to cammit the murder
(R-3430). To the contrary, Hooper "had gotten along exceptionally well"
with Rhonda (R-2429). From the record, there is absolutely no reason for

Hooper to have comitted the murders. Herzog v. State, 439 So.2d 1372

(Fla. 1983). Consequently, there is no evidence Hooper had planned or

plotted the murder in a cold and calculated manner. Hill v. State, 422

So.2d 816 (Fla. 1983). To the contrary, the ligature appears to have been

fabricated fram a towel found in the apartment. Harris v. State, 438 So.2d
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787 (Fla. 1983), and the killing, like that in Mann v. State, 420 So.2d 578

(Fla. 1982) was spontaneous.

The trial court's justification for finding this factor derives solely
fram the fact that a ligature was used to cammit the murder (R-3430).
The instrument of death, however, cannot be the sole justification for

finding this factor. See Menendez v. State, 368 So.2d 1278 (Fla. 1979).

In Menendez, this Court rejected finding the murder to have been committed
for the purpose of avoiding or preventing lawful arrest:

The state urges (with some logic) that any murder
committed by means of a pistol fitted with a
silencer indicates a motivation to avoid arrest
and detection. The presumption accorded the
instrument of murder by this reasoning, however,
carries us too far. Were this argument
accepted, then the perpetration of murder with
a knife would similarly add an aggravating
circumstance to the life-or-death equation,
since it is less detectable than a firearm.

This mechanical application of the statute
would divert the life-and-death choice away
from the nature of the defendant and the deed,
as the statute seems to require.

Id. at 1282 (footnote omitted).
Likewise, in this case, we do not know how or who formed the ligature; all we
know is that one was used. We do not know what events preceded the killing,
and the state presented no other evidence to show Hooper had the clarity of
mind, the calculated motive, or the coldness of intent for the trial court
to conclude that beyond a reasonable doubt he committed the murder in a cold,

calculated, and premeditated manner.
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V CONCLUSION

Based upon the arguments presented here, Harold Hooper asks this
Honorable Court to (1) reverse the trial court's judgment and sentence
and remand for a new trial, or (2) reverse the trial court's sentence
and order a new sentencing hearing.
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