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• The trial court properly rejected the Appellant’s 

assertion that his remorse, acceptance of responsibility, 

• 

and assistance of law enforcement officials constituted 

mitigating circumstances. It should be remembered that the 

Appellant did not surrender himself after perpetration of 

this heinous crime, but instead returned to his residence. 

Although the Appellant was immediately advised that he was a 

suspect when confronted by law enforcement officials, he did 

not initially admit guilt. It was only after the Appellant 

was unable to explain the presence of blood on his jacket 

that he admitted the murder. (R.692-694; 701-704). After 

learning he was under investigation, the Appellant cooper›

ated with police, accepted responsibility, and expressed 

remorse. 

It is for precisely these reasons that Washington v. 

State, 362 So.2d 658 (Fla. 1975), controls. In Washington, 

the appellant made an argument similar to the one presented 

to this court. Washington suggested that the trial court 

erred in failing to consider in mitigation the fact that he 

had voluntarily surrendered to authorities and confessed. 

This court rejected such an argument because the record 

demonstrated that the appellant did not surrender until he 

was aware that his accomplices had been apprehended and that 

he was also sought by the police. Washington v. State, 

• supra, 362 So.2d at 667. Once again, the argument should 
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• fail before this court. The record clearly establishes that 

it was only after the investigation had focused on the 

Appellant that he decided to cooperate and confess. Under 

such circumstances, the trial court had substantial basis 

for declining to find these factors in mitigation. 

• 

The Appellant's final suggestion that his family 

situation and drug history required a finding of mitigation 

must also fail. Although the Appellant stated that he had a 

history of drug use and had consumed both marijuana and LSD 

the evening prior to the homicide, (R.917), he also testi ­

fied that the use of narcotics had no effect on his actions 

when he killed the victim. (R.972-975). Indeed, the 

Appellant did not argue that the use somehow diminished his 

capacity or created an impairment of his ability to under­

stand his actions. Whether an "excuse," justification, or 

"explanation," the trial court properly found it not to be a 

mitigating circumstance. With regard to the Appellant's 

personal and family situation, it should be noted that the 

Appellant never argued it in mitigation during the penalty 

phase. The trial court heard the testimony and concluded it 

had insufficient weight to constitute a mitigating circum­

stance. By doing so, the trial court acted within its 

province • 

•
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• c. Utilization of Proper Standard to 
Override the Jury Recommendation 

The Appellant concludes the attack on his sentence by 

arguing that the trial court failed to utilize the proper 

legal standard in overriding the jury's recommendation of 

life imprisonment. In doing so, the Appellant isolates one 

sentence in the trial court's order to suggest that the 

trial court simply "disagreed" with the life recommendation 

and sentenced the Appellant to death. A review of the re­

cord reveals that the trial court properly performed its 

function and appropriately sentenced the Appellant to death. 

• Section 921.141(3), Fla.Stat., provides: 

Notwithstanding the recommendation 
of majority of the jury, the court, 
after weighing the aggravating and 
mitigating circumstances, shall 
enter a sentence of life imprison­
ment or death ••. 

In order to sustain a sentence of death following a jury 

recommendation of life, the facts suggesting a sentence of 

death should be so clear and convincing that virtually no 

reasonable person could differ. Tedder v. State, 322 So.2d 

908 (Fla. 1975). Implicit in overruling a jury's recom­

mendation is the fact that the trial court "disagreed" with 

their verdict. The mere fact that such a statement was made 

•
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does not indicate failure to accord the jury recommendation 

its proper weight. 7 

• 

It is the function and province of the trial court to 

determine the weight to be given particular mitigating cir ­

cumstances and whether they offset the established aggra­

vating circumstances. Herring v. State, supra, 9 FLW at 52. 

This court must then review the sentence to determine if the 

facts clearly and convincingly suggest the imposition of 

death. Tedder v. State, 322 So.2d 908 (Fla. 1975). In the 

present case, the trial court was correct to overrule the 

jury recommendation of life imprisonment since there was no 

reasonable basis for it • 

The evidence produced at trial revealed that the rob­

bery and murder had been planned two days in advance. Al­

though the victim had always been cordial and nice to the 

Appellant, he tricked her into a backroom area and beat her 

until she was semiconscious. During the initial attack, the 

victim stated that she knew why he was present and that he 

wanted the money. This statement indicates that the 

7The Appellant submits that overriding the jury's 
recommendation is illogical and argues, absent "special 
circumstances," a jury override is impossible. Previous 
jury override cases belie. See~, Buford v. State, 403 
So.2d 943 (Fla. 1981), cert. denied, 454 u.S. 1163 (1982); 
McCrae v. State, 395 So.2d 1145 (Fla. 1980); White v. State, 

• 
403 So.2d 331 (Fla. 1981); Johnson v. State, 393 So.2d 1069 
(1980); Hoy v. State, 353 So.2d 826 (Fla. 1977); Barclay v • 
State, 343 So.2d 1266 (Fla. 1977), cert. denied, 439 u.S. 
892 (1978). 
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• Appellant could have simply obtained her cooperation in the 

taking of the money. Nonetheless, the Appellant crashed a 

chair over the victim's head and strangled her. Although 

the victim was barely conscious, the Appellant stabbed the 

victim until the knife bent. The victim's statement asking 

why the Appellant was stabbing her since she was already 

dead indicates the horror of the Appellant's acts. Still 

not satisfied, the Appellant retrieved yet another larger 

knife to finish his task. 

• 
The present case is not unlike Hoy v. State, 353 So.2d 

856 (Fla. 1977). After a jury recommendation of life impri­

sonment, the trial court found aggravating factors similar 

to those in the present case. Noting that the murder was 

committed while Hoy was engaged in a commission of a violent 

felony, perpetrated for the purpose of avoiding witness 

against him, and committed in a heinous, atrocious, and 

cruel manner, the trial court found that mitigating 

circumstances of HOY's age and lack of significant history 

of prior criminal activity were insufficient to outweigh the 

aggravating circumstances. This court affirmed that 

conviction. 

The cases cited by the Appellant are distinguished. In 

McKennon v. State, 403 So.2d 389 (Fla. 1981), the jury 

•
 
27
 



• override was reversed on appeal. Since the trial court 

found only one aggravating factor and one mitigating cir ­

cumstance, this court ruled that a rational basis existed 

for the jury's recommendation. In McCampbell v. State, 421 

So.2d 1072 (Fla. 1982), the sentencing order overriding the 

jury's recommendation of life imprisonment was riddled with 

error. The trial court improperly considered a non-statu­

tory aggravating factor, improperly found the existence of 

other aggravating factors, and did not acknowledge the 

jury's reasonable reliance on certain mitigating circum­

stances. A similar problem existed in Herzog v. State, 439 

So.2d 372 (Fla. 1983) . 

• Such problems do not exist in the present case. Other 

than paragraph (i), the Appellant admits that each of the 

aggravating factors found by the trial court existed. Al­

though arguing that the trial court failed to consider cer­

tain non-statutory mitigating, the record belies such a po­

sition. See, supra. The Appellant points largely to his 

self-serving remorse expressed after learning he was a sus­

pect to support the jury's actions. The trial court was 

correct in rejecting such testimony as mitigation. See, 

Washington v. State, supra. 

The appropriate nature of the death penalty in this 

• case is readily apparent when compared with other decisions 
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• of this court. Herring v. State, So.2d , Case No. 

61,994 (Fla. February 2, 1983)[9 FLW 49]; Hargrave v. State, 

366 So.2d 1 (Fla. 1978), cert. denied, 444 u.S. 919 (1979); 

Hoy v. State, 353 So.2d 826 (Fla. 1977); Meeks v. State, 339 

So.2d 186 (Fla. 1976), cert. denied, 439 u.S. 991 (1978). 

Although the jury's recommendation is to be accorded 

great weight, the ultimate decision as to whether the death 

penalty should be imposed rests with the trial judge. White 

•
 

v. State, 403 So.2d 331 (Fla. 1981). In the present case,
 

the totality of the circumstances reveal that the facts at
 

trial suggested death in such a clear and convincing manner
 

that virtually no reasonable juror could have differed .
 

Tedder v. State, supra .
 

•
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• II 

THE TRIAL COURT DID NOT ERR IN 
DENYING THE APPELLANT'S MOTION TO 
STRIKE PETIT JURY VENIRE, OR, AL­
TERNATIVELY, TO AFFORD THE DEFEN­
DANT AN OPPORTUNITY TO PRESENT EVI­
DENCE TO SUBSTANTIATE HIS CONSTI­
TUTIONAL CLAIM THAT THE JURY SELEC­
TION PROCESS OF THE ELEVENTH JUDI­
CIAL CIRCUIT OF FLORIDA DOES NOT 
COMPORT WITH DUE PROCESS AND EQUAL 
PROTECTION OF LAW WHERE THE 
PLEADING FAILED TO ALLEGE CIRCUM­
STANCES NECESSARY TO CONDUCT AN 
INQUIRY. 

The Appellant contends the trial court erred in denying 

the Appellant's motion to strike the petit jury venire and 

to conduct an evidentiary hearing. The State submits that 

• 
an examination of the record and applicable law demonstrates 

the allegations are without merit. 

It should initially be noted that the motion was not 

submitted for consideration by the trial court until the 

morning of trial. (R.29, 139). The Appellee submits that 

the motion was precluded by the time requirements of Florida 

Rule of Criminal Procedure, 3.l90(c). This court has pre­

viously noted that defense counsel who wait until just be­

fore trial to press such claims will find consideration on 

appeal precluded. Francois v. State, 407 So.2d 885, 889 

(Fla. 1981). The policy requiring a timely and seasonably-

made objection is sound and is founded in a consideration of 

• jurisdiction: 
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• These well settled principles are 
decisive of the case before us. 
Disqualifications of grand jurors 
do not destroy the jurisdiction of 
the court in which an indictment is 
returned, if the court has juris­
diction of the cause and of the 
person, as the trial court had in 
this case ... The indictment, though 
avoidable, if the objection is sea­
sonably taken, as it was in this 
case, is not void .•. The objection 
may be waived, if it is not made at 
all or delayed too long. This is 
another form of saying that the in­
dictment is a sufficient foundation 
for the jurisdiction of the court 
in which it is returned, if juris­
diction otherwise exists. Keizo v. 
Henry, 211 u.s. 146, 149 (1908) 
[citations omitted]. 

• 
Contending that he was denied due process and equal 

protection, the Appellant's motion suggested that the jury 

venire had a substantial underrepresentation of latins. 

(R.31).8 It is well-established that in order to show a 

prima facie case of discrimination in the selection of 

jurors a defendant must demonstrate that the group allegedly 

discriminated against "is one that is a recognizable, dis­

tinct class singled out for different treatment under the 

laws, as written or applied." Castaneda v. Partida, 430 

u.s. 482, 494 (Fla. 1977). A review of the requirements 

8The Appellant introduced no evidence indicating whether 
he was latin. Under such circumstances, a question exists 
whether the Appellant had standing. Beal v. Rose, 532 
F.Supp 306, 311 (M.D. Tenn. 1981); Villafare v. Manson, 504 

• 
F.Supp 78 (D. Conn. 1980); Barnson v. State, 371 So.2d 680 
(Fla. 3d DCA 1979) . 
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• makes clear that the Appellant did not carry his initial 

burden. 

• 

In Hernandez v. Texas, 347 u.s. 475 (1954), the Supreme 

Court listed several factors as contributing to its finding 

that Mexican-Americans were a cognizable group in Texas. 

The court found that attitudes in the community separated 

Mexican-Americans, participation in business and community 

groups was marginal, Mexican-Americans were required to 

attend special schools, and separate facilities were main­

tained for Mexican-Americans in the community. Hernandez v. 

Texas, supra, 347 u.S. at 479-480. See, also, Foster v. 

Sparks, 506 F.2d 805, 820 (5th Cir. 1975). The Appellant 

made no such proffer to demonstrate how the "latins" fit 

these factors. 

In United States v. Rodriguez, 588 F.2d 1003 (5th Cir. 

1979), the Fifth Circuit held that where "latins" were com­

posed of persons of such national origins as Cubans, 

Mexicans, and Puerto Ricans, it could not be said that they 

possessed such similar interests that they constituted a 

cognizable group. The State suggests that the Appellant has 

failed to prove who was composed in the group constituting 

"latins." 

• Under Florida law, the Appellant must assert facts 
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• that tend to raise a doubt as to whether a jury panel has 

been improperly constituted prior to obtaining a full scale 

• 

investigation. Dykman v. State, 294 So.2d 633, 637 (Fla. 

1973); Rojas v. State, 288 So.2d 234, 237 (Fla. 1973). As 

previously stated, the elements set forth by the United 

States Supreme Court for equal protection violations requir 

that the defendant establish the group as being a recogni­

zable, distinct class, singled out for different treatment 

and that the degree of underrepresentation be shown by com­

paring the proportions of presumptively eligible voters in 

the population with those called to serve as jurors over a 

significant period of time, and that the selection process 

be susceptible to abuse or not racially neutral. Singleton 

v. Estelle, 492 F.2d 671, 677 (5th Cir. 1979). The use of 

the characterization, "latin," demonstrates that the 

Appellant has failed to meet the first criterion. 

The Appellee also submits that the Appellant has faile 

to meet the second criterion by merely giving the probabil ­

ity of latins serving on juries based on voter registration 

lists, rather than actual figures over the past few years. 

The proffer of the Appellant also fails in that no showing 

exists that the proportion of "hispanics" in the total popu 

lation eligible to serve as jurors is significantly greater 

than the proportion called to serve as jurors over a 

• significant period of time . 
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• The Appellant's proffer also fails in sustaining the 

burden of overcoming the presumptive fairness of the source 

of the petit jurors. Section 40.01, F1a.Stat., states that 

jurors are required to be registered voters. The constitu­

tionality of this statute has been repeatedly upheld. 

Bryant v. State, 386 So.2d 237 (Fla. 1980); Johnson v. 

State, 293 So.2d 71 (Fla. 1974); Reed v. State, 292 So.2d 7 

(Fla. 1974); Jones v. State, 289 So.2d 385 (Fla. 1974). 

Reed v. Wainwright, 587 F.2d 260 (5th Gir. 1979). Any in­

dividuals who chose to register would immediately become 

available for selection in the jury process. As a result, 

no showing of systematic exclusion can be made. 

• Federal courts on numerous occasions have concluded 

that voting by identifiable minority groups in a proportion 

lower to the rest of the population presents no constitu­

tional issue. See, United States v. Apodaca, 666 F.2d 89 

(5th Gir. 1982); United States v. Brummit, 665 F.2d 521 (5t 

Gir. 1981); United States v. Lopez, 588 F.2d 450 (5th Gir. 

1979). 

The Appellant finally fails to prove that the alleged 

underrepresentation results in a systematic exclu­

sion of latins where the Appellant's general population 

figures do not account for those persons who are aliens, 

• non-citizens, and not eligible for jury service. See, 
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• United States v. Gordon-Nikker, 578 F.2d 972 (5th Cir • 

1975); United States v. Musto, 540 F.Supp 346 (D. NJ. 1982). 

• 

The State has adequate justification for requiring 

jurors to be registered voters and citizens. States are 

justified in assuring that those serving on its juries are 

personally committed to the proper application and enforce­

ment of the law. Perkins v. Smith, 370 F.Supp. 134 (D. MD. 

1974), affirmed, 426 U.S. 913 (1976). Additionally, voter 

registration lists aid in efficiency and the cost of judi­

cial administration. Reed v. Wainwright, 587 F.2d 260 (5th 

Cir. 1979). For all of the above reasons, the Appellant ha 

utterly failed to establish that the trial court erred in 

denying his motion to strike the jury venire and motion for 

evidentiary hearing . 

•
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• CONCLUSION 

Based upon the foregoing reasons and citations of 

authority, the State respectfully submits that the judg­

ment and sentence of the lower court should clearly be 

affirmed. 

Respectfully submitted, 

JIM SMITH 
Attorney General 

~----
Assistant Attorney General 
Department of Legal Affairs 
401 N.W. 2nd Avenue, Suite 820 

• 
Miami, Florida 33128 
(305) 377-5441 
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