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• • III
 

WELL-ESTABLISHED FLORIDA DECISIONAL
 
LAW AND THE CLEAR PROVISIONS OF THE
 
FLORIDA RULES OF APPELLATE PROCE­

DURE AND THE FLORIDA CONSTITUTION
 
PROVIDE THE DISTRICT COURTS OF
 
APPEAL WITH CERTIORARI JURISDICTION
 
TO REVIEW FINAL ORDERS AND INTERLO­

CUTORY ORDERS BROUGHT BY THE STATE
 
IN JUVENILE CASES FOR WHICH NO AP­

PELLATE REVIEW IS POSSIBLE.
 

The state next submits that even if this Court were to 

decide that no constitutional or statutory right exists to 

allow the state to appeal either final orders or interlocu­

tory orders in juvenile cases, the district court of appeal 

nevertheless has certiorari jurisdiction and may issue writs 

of common law certiorari to review these orders. 

In C.C. the Third District concluded that since the 

state cannot avail itself of appellate review of either • 
final or interlocutory juvenile orders, the state also may 

not circumvent this limitation and seek certiorari review of 

juvenile orders by treating otherwise unauthorized notices 

of appeal as petitions for certiorari. In another recent 

Third District opinion, State v. G.P., 429 So.2d 786 (Fla. 

3d DCA 1983), now on review in this Court, the Third Dis­

trict reached the same conclusion but employed different 

reasoning. In G.P. the court concluded that a district 

court's review of final judgments and orders by certiorari 

is limited to the supervisory review of a decision of a 

lower court sitting in its appellate capacity where the 

• 
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• lower court has departed from the essential requirements of 

the law. The state submits the Third District's conclusions 

in C.C. and G.P. are not only erroneous but represent a 

serious erosion of "The Great Writ" contrary to common law 

and	 the provisions of the Florida Constitution and the 

Florida Rules of Appellate Procedure. 

Article V, §4(b)(3) of the Florida Constitution pro­

vides in pertinent part: 

• 

"A district court of appeal or any 
judge thereof may issue writs of 
habeas corpus returnable before the 
court or any judge thereof or be­
fore any circuit judge within the 
territorial jurisdiction of the 
court. A district court of appeal 
may issue writs of mandamus, cer­
tiorari, prohibition, guo warranto, 
and other writs necessary to the 
complete exercise of its ~urisdic­
tion." (Emphasis supplied. 

Rule 9.030(b) of the Florida Rules of Appellate Procedure 

provides as follows with respect to the jurisdiction of the 

district courts to issue writs of certiorari: 

(2) CERTIORARI JURSIDICTION. The 
certiorari jurisdiction of district 
courts of appeal may be sought to 
review: 

(A)	 non-final orders of lower 
tribunals other than as 
prescribed by Rule 9.130. 

(B)	 final orders of circuit 
courts acting in their 
review capacity. 

(3) ORIGINAL JURISDICTION. Dis­

•	 
trict courts of appeal may issue 
writs of mandamus, prohibition, quo 
warranto, common law certiorari and 
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• all other writs necessary to the 
complete exercise of the court's 
jurisdiction; ..•. 

It is plain from the foregoing provisions that the Florida 

Constitution and the Florida Rules of Appellate Procedure 

provide for a more expansive view of certiorari than held by 

the Third District in C.C. and G.P. 

• 

With respect to non-final or interlocutory orders, Rule 

9.030(b)(2)(A) provides for certiorari jurisdiction of non­

final orders not contained in Rule 9.130. Rule 9.130 con­

cerns non-final orders in civil cases and provides that re­

view of non-final orders in criminal cases is prescribed in 

Rule 9.140. Although Rule 9.140(c) affords appellate review 

of certain non-final orders, such as orders suppressing con­

fessions or evidence or adjudicating a defendant incompe­

tent, the plain language of Rule 9.030(b)(2)(A) vests the 

district courts with jurisdiction to review by certiorari 

other non-final orders in criminal cases not covered by the 

appellate jurisdiction of Rule 9.140(c). Furthermore, Rule 

9.030(b)(3) provides the district courts with original ju­

risdiction to issue writs of common law certiorari which may 

also be employed to review such interlocutory orders in 

criminal cases. 

The Rules of Appellate Procedure also provide for cer­

tiorari jurisdiction of final orders. Rule 9.030(b)(2)(B) 

provides for certiorari jurisdiction in the district courts 

• to review final orders of circuit courts sitting in their 
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• appellate capacity. This is the form of certiorari juris­

diction envisioned by the Third District in G.P. However, 

as the Fourth District in State v. J.P.W. 433 So.2d 616, 

619 (Fla. 4th DCA 1983), noted, the conclusion of the court 

in G.P. that this is the exclusive form of certiorari juris­

diction for final orders is misplaced as it neglects to con­

sider Rule 9.030(b(3) which affords a much broader basis for 

certiorari jurisdiction encompassing review of final orders 

rendered by a lower tribunal not sitting in an apellate ca­

pacity. 

Contrary to the holding in C.C. , none of the foregoing 

rules limit the right of the district court to review 

interlocutory and final orders by certiorari to only those 

situations where appellate review is possible. Indeed, it 

is precisely because no appellate review exists that certio­

rari is proper. The basic flaw in the Third District's 

reasoning is its interpretation of the rule that where there 

is a "jurisdictional limitation" on the authority of a court 

to hear a direct appeal from a judgment or order, certiorari 

may not be used to circumvent that limitation. State v. 

C.C. supra, 8 FLW at 939, n.4; State v. G.P., supra, 429 

So.2d at 789. The Third District has incorrectly inter­

preted "jurisdictional limitation" to mean authority to hear 

a specific issue on appeal; under this reasoning, if there 

is no authority for the district court to hear a specific 

• issue on appeal, i.e. an appeal on a matter not enumerated 

in Rule 9.140 or chapter 924, then there is no certiorari 
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• jurisdiction either. However, as pointed out in State v. 

J.P.W., 433 So.2d 616, 618 (Fla. 4th DCA 1983), the cases 

• 

relied upon by the Third District in support of its 

interpretation13 actually use the concept of "jurisdic­

tional limitation" to mean something entirely different. 

"Jurisdictional limitation" means that if the district court 

is not vested by law with supervisory appellate jurisdiction 

over the decisions of the court whose order is challenged 

and for which certiorari review is sought, then the district 

court also has no jurisdiction by law to review the ques­

tions by certiorari. Nellen v. State, 226 So.2d 354, 355 

(Fla. 1st DCA 1969); 3 Fla.Jur.2d, Appellate Review §459. 

The basic question is which level of court supervises the 

lower level on review. Thus, for example, when under the 

former constitutional provision, Article V, §3(b)(1), the 

district court possessed no appellate jurisdiction to review 

final decrees passing upon the validity of state statutes, 

(which jurisdiction was vested only in the supreme court), 

the district court likewise had no jurisdiction to pass 

upon that issue in interlocutory review by certiorari. 

Couse v. Canal Authority, 197 So.2d 841 (Fla. 1st DCA 1967); 

3 Fla.Jur.2d, Appellate Review, §459; Cf. State v. Preston, 

376 So.2d 3 (Fla. 1979). Similarly, when the district court 

• 
13Nellen v. State, 226 So.2d 354 (Fla. 1st DCA 1969); Lee 
v. State, 374 So.2d 1094 (Fla. 4th DCA 1979); State v.-- ­
Brown, 330 So.2d 525 (Fla. 1st DCA 1976); Couse v. Canal 
Authority, 197 So.2d 841 (Fla. 1st DCA 1967). 
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• possessed no appellate jurisdiction to review decisions of a 

county judge, (which jurisdiction was vested only in the 

circuit court), then only the circuit court had jurisdic­

tion to review by writ of certiorari an order from the 

county judge. Nellen v. State, 226 So.2d 354 (Fla. 1st DCA 

1969). In the present case, therefore, since the district 

courts (not the supreme court or the circuit courts) have 

appellate jurisdiction to review final orders from circuit 

courts (with the exceptions listed in Rule 9.030(a)(1), the 

district courts likewise have certiorari jurisdiction "in 

such cases". 

• 
The state's position that the district court possess 

certiorari jurisdiction to review interlocutory orders of 

circuit courts where no appellate review is possible is 

supported by longstanding decisional law from this Court and 

from the district courts of appeal. In State v. Smith, 260 

So.2d 489 (Fla. 1972), this Court determined that the dis­

trict court did not have jurisdiction to entertain an inter­

locutory appeal by the state from a trial court's order re­

quiring state's witnesses to be examined by a doctor for 

visual acuity prior to their testimony at trial. This Court 

held that under Article V, §S(3) of the Florida Constitution 

(the predecessor provision to Article V, §4(b)(3)) district 

courts are empowered to hear such interlocutory appeals only 

when the supeme court has promulgated a rule affording such 

• review. Even though the legislature had passed §924.07(8) 
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• providing for district court review of all pretrial inter­

locutory orders, this legislative enactment was unconstitu­

• 

tional unless the supreme court "breathed life" into the 

provision by a rule pursuant to the constitution. Since no 

such rule by the supreme court existed, the state could not 

avail itself of §924.07(8) and could not appeal the interlo­

cutory order. However, this Court noted that the district 

court treated the interlocutory appeal as a petition for a 

writ of common law certiorari, reaching the merits of the 

claim and ultimately denying the writ. This Court then re­

versed the district court on the merits and ordered it to 

grant the writ of certiorari, impliedly approving and sanc­

tioning the use of certiorari jurisdiction in the district 

court to review such interlocutory orders in criminal cases 

where no right to appeal existed. 

In State v. Steinbrecher, 409 So.2d 510 (Fla. 3d DCA 

1982), the Third District stated that even though Rule 

9.140(c), Fla.R.App.P., limited matters which may be ap­

pealed by the state before trial as a matter of right, Rule 

9.140(c) was no bar to the district court's power of 

discretionary review under Article V, §4(b)(3) and Rule 

9.030(b)(2)(A) to review by certiorari pretrial orders 

brought by the state excluding or admitting evidence at 

trial. 14 Accord, State v. Joseph, 419 So.2d 391, 392 (Fla. 

3d DCA 1982); State v. Horvatch, 413 So.2d 469 (Fla. 4th DCA 

• 14In C.C. the court recognized th~t its decision may well 
be in conflict with this decision 1n State v. Steinbrecher, 
409 So.2d 510 (Fla. 3d DCA 1982). 8 FLW at 939, n.7. 
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• 1982); State v. Love, 393 So.2d 66 (Fla. 3d DCA 1981); 

Briggs v. Salcines, 392 So.2d 263, 265 (Fla. 2d DCA 1980); 

State v. Hughes, 212 So.2d 65 (Fla. 3d DCA 1968); State v. 

Coyle, 181 So.2d 671 (Fla. 2d DCA 1966): State v. Shouse, 

177 So.2d 724, 728 (Fla. 2d DCA 1965). Other Florida cases 

also hold that certiorari is an appropriate remedy when Rule 

9.140(c) does not provide for appellate review of a variety 

of other interlocutory orders in criminal cases. See State 

• 

v. Farmer, 384 So.2d 311 (Fla. 5th DCA 1980) (certiorari is 

proper remedy for state to obtain interlocutory review of 

order of trial court granting defendant's motion for 

reconsideration of degree of guilt); State v. Ramos, 378 

So.2d 894 (Fla. 1st DCA 1979) (certiorari is appropriate 

remedy to review non-final order admitting defendant to bail 

pending appeal); State v. Gillespie, 227 So.2d 550, 552 

(Fla. 2d DCA 1969) (common-law certiorari was appropriate 

means for state to obtain interlocutory review of pretrial 

order of trial court compelling in camera inspection of 

records relative to pending criminal case). Likewise, this 

Court has interprero~ ~924.07, Fla.Stat., to deal only with 

direct appeals and to have no effect proscribing the 

authority of the state to seek common law certiorari or 

constitutional certiorari to review interlocutory criminal 

orders. State v. Harris, 136 So.2d 633, 634 (Fla. 1962); 

see also State v. Williams, 227 So.2d 253, 257 (Fla. 2d DCA 

• 1969)(section 924.071, Fla.Stat., did not enumerate the 
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• exclusive instances in which the state could appeal from 

interlocutory orders and thus did not limit the state's 

right to certiorari review of such orders). 

• 

In addition, ample authority exists to support the 

state's position that the district court has certiorari 

jurisdiction to review final orders of circuit courts not 

sitting in their appellate capacity so long as the orders 

are not directly reviewable by the supreme court. See State 

ex reI. Bludworth v. Kapner, 394 So.2d 541 (Fla. 4th DCA 

1981)(certiorari is proper remedy to review nonappealable 

final order of trial court finding defendant not guilty by 

reason of insanity); State v. I.B., 366 So.2d 186 (Fla. 1st 

DCA 1979) (certiorari available to review non-appealable 

final order releasing juveniles from custody following de­

tention hearing); State v. Gibson, 353 So.2d 670 (Fla. 2d 

DCA 1978) (certiorari proper remedy to review nonappealable 

final order of trial court withholding adjudication and 

placing defendant on probation); State v. Wilcox, 351 So.2d 

89 (Fla. 2d DCA 1977) (certiorari may be used to review non­

appealable final order of trial court placing defendant on 

unsupervised probation); see also State v. D.C.W •. 426 So.2d 

970, n.1 (Fla. 4th DCA 1982)(on review in this Court)(cer­

tiorari would be appropriate way for district court to re­

view nonappealable final order dismissing petition for de­

linquency in juvenile case); and State v. Williams, 237 

• So.2d 69, 71 (Fla. 2d DCA 1970) (certiorari would be proper 
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• remedy to review non-appealable final order placing de­

fendant on probation). 

• 

In summary, the state submits the Third District has 

misinterpreted the general rule that the right to certio­

rari review is limited to those where "appellate jurisdic­

tion" is found. Well-established Florida decisional law and 

the clear provisions of the Florida Rules of Appellate Pro­

cedure and the Florida Constitution afford certiorari review 

in the district courts of final orders and interlocutory 

orders in juvenile cases (not appealable to the supreme 

court or the circuit court) brought by the state for which 

no appellate review is possible. The Third District's 

opinion impermissibly restricts the use of "The Great Writ" 

and forecloses review so important to the proper adminis­

tration of justice . 

•� 
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• CONCLUSION� 

For the foregoing reasons, the state respectfully sub­�

• 

mits the en banc decision of the Third District Court of Ap­

peal is in error on all three issues, and the state urges 

this Court to find that the state has a constitutional and a 

statutory right to appeal final orders in juvenile cases 

pursuant to Article V, §4(b)(1) of the Florida Constitution 

and chapter 924 of the Florida Statutes, that the state has 

the constitutional right to appeal interlocutory orders 

through Rule 9.140(c) of the Florida Rules of Appellate 

Procedure pursuant to Article V, §4(b)(1) of the Florida 

Constitution, and that the district courts also have 

certiorari jurisdiction pursuant to Article V, §4(b)(3) of 

the Florida Constitution and Rule 9.030(b) of the Florida 

Rules of Appellate Procedure to issue writs of common-law 

certiorari to review both final and interlocutory orders 

brought by the state in juvenile cases. The state submits 

the en banc decision of the Third District should be 

reversed with directions to hear the state's appeals in 

these four juvenile cases. 

Respectfully submitted, 

JIM SMITH 
Attorney General 

MARTI ROTHENBERG 

• 
Assistant Attorney General 
Department of Legal Affairs 
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Miami, Florida 33128 
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