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INTRODUCTION 

T h i s  i s  an o r i g i n a l  proceeding i n  which t h e  P e t i t i o n e r  

asserts fundamental r i g h t s .  The case began on October 1 4 ,  

1983 w i t h  t h e  f i l i n g  of a v e r i f i e d  p e t i t i o n  and appendix which 

(1) a l l e g e d  s p e c i f i c  f a c t s  supported by a f f i d a v i t s ;  and ( 2 )  

placed  f i v e  d i s t i n c t  l e g a l  arguments be fo re  t h e  Court. 

Three months l a t e r ,  t h e  S t a t e  has  f i l e d  i t s  Response 

which c o n t a i n s  no f a c t u a l  response.  The S t a t e  l e a p s  i n t o  

argument which n e i t h e r  admits nor d e n i e s  t h e  s p e c i f i c  f a c t s  

b u t ,  wi thout  a f f i d a v i t s  o r  o t h e r  p roof ,  merely s p e c u l a t e s  

about t h e  P e t i t i o n e r ' s  f a c t s .  

The Response has an Orwell ian c a s t  t o  it: 

-- The f a c t  of a t t o r n e y  Ernes t  J ackson ' s  marr iage 

t o  t h e  sister of  Barclay's co-defendant Jacob 

Dougan becomes an i n c e n t i v e  t o  b e t t e r  r e p r e s e n t  

t h e  c o n f l i c t i n g  in te res t s  of Barclay because " t h e  

warmth of a new found love would spur  M r .  Jackson 

t o  an even g r e a t e r  degree  of p r o f e s s i o n a l  exce l l ence ; "  

-- The d e t a i l e d  f a c t s  of Ernes t  J ackson ' s  ill h e a l t h ,  

h i s  f i n a n c i a l  problems, t h e  d i s a r r a y  of h i s  l a w  

p r a c t i c e  do n o t ,  t o  t h e  S ta te ,  have any meaning; 

-- The f a c t  of  E r n e s t  J a c k s o n ' s  primary l o y a l t y  t o  

Jacob Dougan -- a f e e  be ing  paid  by Dougan's f a t h e r  

f o r  Dougan and not  f o r  Barclay -- has no s i g n i f i -  

cance t o  t h e  S t a t e  which f a i l s  t o  even mention o r  

d e a l  w i t h  t h e  d o c t r i n e  of Wood v. Georgia; 

-- The f a c t  t h a t  Jackson,  a s i n g l e  p r a c t i t i o n e r  m o s t  

of t h e  t i m e  he was handl ing t h e  P e t i t i o n e r ' s  

appea l ,  had 2 , 5 0 0  open f i l e s ,  becomes, i n  t h e  eyes  

of t h e  S t a t e ,  a t e s t i m o n i a l  t o  J a c k s o n v s  f l o u r i s h i n g  

p r a c t i c e  even though t h e  S t a t e  does no t  a t  a11 

d i s p u t e  t h e  f a c t  t h a t  J ackson ' s  l a w  p r a c t i c e  was 

i n  shambles; 



-- The S ta t e ,  wi thout  r e b u t t a l  of t h e  p l a i n  ev idence ,  

dismisses  t h e  a f f i d a v i t s  (') as i nadmiss ib l e  e x p e r t  

tes t imony and "one-sided views of lawyers who 

have no t  d i scussed  t h e  case w i t h  M r .  Jackson'' (now 

deceased ) .  ( 2 )  

-* The b r i e f ,  -- f i l e d  i n  i d e n t i c a l  form i n  two c o u r t s  

for t h r e e  d i f f e r e n t  c l i e n t s  -- is ,  t o  t h e  S t a t e ,  

a "seventy-page b r i e f  con ta in ing  twenty-seven 

s e p a r a t e  p o i n t s ,  I' ( 3 )  a l though twenty-one of t h e  

twenty-seven p o i n t s  were n o t  argued i n  t h e  b r i e f .  

-- The f a c t  of J ackson ' s  f a i l u r e  t o  even raise or  

argue t h e  j u r y  recommendation of l i f e  and t h e  

many elements  which j u s t i f i e d  d i f f e r e n t  t r ea tmen t  

of Dougan and Barclay becomes, to t h e  S t a t e ,  a 

v i n d i c a t i o n  of Jackson and -- somehow -- evidence 

t h a t  t h e r e  w a s  no m e r i t  t o  such an argument. ( 4 )  

The S t a t e ' s  Response i s  an a l t o g e t h e r  u n s a t i s f a c t o r y  

document. The S t a t e  has  a du ty  t o  s t e p  up t o  t h e  f a c t s  of 

t h i s  case and t o  e i t h e r  admit t h e  f a c t s  a l l e g e d  o r  t o  d i s p u t e  

("Note t h a t  t h e  S t a t e  a t t empt s  t o  lump all t h e  a f f i d a v i t s  
t o g e t h e r .  
they  are on s e v e r a l  s u b j e c t s ,  J ackson ' s  incompetence and Jackson ' s  
c o n f l i c t .  I f  some a f f i d a v i t s  a r e ,  t o  t h e  S t a t e ,  s i m i l a r  it 
is because all lawyers who have reviewed these f a c t s  are ou t -  
raged by what happened. I t  i s  t h e  S t a t e ' s  burden t o  come 
forward w i t h  some evidence t o  c o n t r a d i c t  t h e  P e t i t i o n  o r ,  
in good f a i t h ,  to admit t h e  a l l e g a t i o n s  of t h e  P e t i t i o n .  

A review of t hose  a f f i d a v i t s  w i l l  demonstrate  t h a t  

( 2 ) T h e  State  a l s o  complains t h a t  t h e  lawyers base t h e i r  
a f f i d a v i t s  on t h e  a f f i d a v i t  of Elwood Barclay.  O f  cou r se ,  
they do,  i n  p a r t ,  f o r  t h a t  i s  t h e  evidence of Jackson ' s  c o n f l i c t .  

(3)Apparent ly  t h e  S ta te  i s  no t  t roub led  by page 4 7  of 
t h e  E r n e s t  Jackson b r i e f  filed f o r  Dougan, Barclay and 
Cr i t t endon .  

( 4 ) D e s p i t e  t h e  f a c t  t h a t  no argument was made by Jackson,  
two members of a s ix-person  c o u r t  voted w i t h  Barclay.  I f  
any advocacy had been made t h e r e  i s  t h e  r e a l  chance t h a t  o t h e r s  
may have agreed. 
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t h e  f ac t s .  (5 )  I f  t h e  f a c t s  a r e  d i s p u t e d ,  P e t i t i o n e r  i s  e n t i t l e d  

t o  d i scove ry ,  an oppor tun i ty  t o  f u l l y  develop a l l  f a c t s  and 

an e v i d e n t i a r y  hear ing .  

This  need t o  determine t h e  f a c t s ,  i f  t hey  a r e  indeed 

i n  d i s p u t e ,  i s  e s s e n t i a l  f o r  c e r t a i n  of t h e  P e t i t i o n e r ' s  p o i n t s  

and due process  r e q u i r e s  t h a t  t h e  State l e t  t h e  Court  and 

P e t i t i o n e r  know what f a c t s  t hey  i n t e n d  t o  c o n t e s t .  For t h a t  

reason ,  t h e  P e t i t i o n e r  has f i l e d  wi th  t h i s  Reply a Motion: 

Motion t o  D e e m  A l l  P e t i t i o n e r ' s  A l l ega t ions  Admitted o r ,  i n  

t h e  A l t e r n a t i v e ,  a Motion for a F u l l  and F a i r  Ev iden t i a ry  

Hearing. 

The balance of t h i s  Reply w i l l  d e a l  w i t h  s e v e r a l  e s s e n t i a l  

p o i n t s  of law. Given t h e  d e a d l i n e  for t h i s  Reply, on ly  t h e  

f i r s t  t h r e e  p o i n t s  of P e t i t i o n e r ' s  o r i g i n a l  argument are 

addressed.  

ARGUMENT 

I. 

BARCLAY'S APPELLATE COUNSEL 
HAD A CONFLICT OF INTEREST. 

A c u r i o u s  o r g a n i z a t i o n  of t h e  S t a t e ' s  Response s e r v e s  

t o l m p  t o g e t h e r  t h e  l a w  on two s e p a r a t e  p o i n t s  -- c o n f l i c t  

of i n t e r e s t  and i n e f f e c t i v e  a s s i s t a n c e  of counsel .  

These concepts  have both  developed t o  p r o t e c t  t h e  Defendant 's  

S i x t h  Amendment r i g h t  t o  counsel  bu t  each concept  i s  governed 

by l e g a l  p r i n c i p l e s .  The Respondent 's  t a c t i c a l  d e c i s i o n  t o  

mix t h e  two points by addres s ing  them i n  one helter-skelter 

(5)The S t a t e ,  through t h e  S ta te  Attorney i n  J a c k s o n v i l l e ,  
and t h e  Attorney Genera l ' s  o f f i c e  i n  Ta l l ahassee ,  had e x t e n s i v e  
exper ience  wi th  Ernes t  Jackson o v e r t h e  yea r s .  They have access 
t o  evidence of J a c k s o n ' s  competence b u t  no t  a s i n g l e  person 
has come forward f o r  t h e  S t a t e  t o  r e b u t  i n  any way what t h e  
a f f i d a v i t s  of lawyers have pu t  be fo re  t h i s  Court .  
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point(6) is obviously intended to draw attention away from 

the merits of each point. 

The leading cases on conflict argued by the Petitioner, 

Wood v. Georgia, 450 U . S .  261, 271 (1981); Westbrook v. Zant, 

704 F.2d 1487 (11th Cir. 1983) (Hatchett, Kravitch and Clark), 

and Foster v. State, 387 So.2d 344 (Fla. 1980) are never cited, 

much less discussed, by the State. Instead, the State cites 

a series of cases which are quite o f f  point factually from 

this case. 

The State apparently finds some comfort in United States 

v. Garcia, 517 F.2d 272 (5th Cir. 1975), cited several times. 

There, the federal appellate court held that conflict of 

interest, ( 7 )  where disclosed to the client and discussed in 

open court, should not bar representation by the attorney 

if the informed client gives consent. Here, the undisputed 

facts show that there was no discussion with the client, no 

court inquiry by the judge, and no basis for informed consent. 

Similarily misleading is Respondent's citation at P. 

7 to Bonds v. Wainwright, 564 F.2d 1125, 1131 (5th Cir. 1 9 7 7 ) ,  

vacated on other grounds, 579 F.2d 317 (5th Cir. 1978) (en 

banc). That case did not involve any issue of conflict of 
interest, or any situation of a lawyer's representing co- 

defendants. A dictum at P. 1131 does state generally that 

the right to effective assistance of counsel can be waived, 

but the court goes on to hold that any such "waiver must be 

an intelligent, understanding and voluntary decision. A 

(6)The State's Response has a Section I1 (Pages 3 through 
16) entitled "Conflict of Interest which addresses both conflict 
and ineffectiveness of counsel. For instance, the Respondent 
asserts, Page 15 of Response, that "Petitioner translates 
Mr. Jackson's personal problems into a conflict of interest 
resulting in ineffective assistance of counsel." That is 
not correct and Jackson's "personal problems" were not argued 
in the Petitioner's conflict point. The romantic interest 
and, later, marital relationship with the co-defendant's sister 
is mentioned in the conflict argument and the Response never 
gives the Court the State's answer to this fact. 

(7)The State refers to the Garcia conflict as an "actual 
conflict of interest" (Response, P. 7) without distinguishing 
the facts from this case. 
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valid waiver of the right to effective assistance of counsel 

therefore would have to be proceeded by an explanation to 

the client of what he was waiving. This explanation should 

make clear to the client the significance of what he is waiving 

and the risks he runs." - Id. at 1132. Mr. Jackson neither 

discussed to Elwood Barclay the facts underlining his conflict 

of interest nor discussed with Elwood Barclay the signifi- 

cance of those facts, the conflict, or of a decision to waive 

the conflict. Elwood Barclay neither made such a decision 

nor was advised that there was any such decision to make. 

H i s  representation of Elwood Barclay violated the Constitution 

and cannot conceivably be argued to have been "waived" (Response, 

P. 7), since a lawyer having a conflict of interest may represent 

multiple clients only "if it is obvious that he can adequately 

represent the interest of each and if each consents to the 
representation after full disclosure of the possible effect 

of such representation on the exercise of his independent 

professional judgment on behalf of each client." American 

Bar Association, Code of Professional Responsibility, DR 5- 

105 ( C )  (Emphasis added). 

The dispute between the Petitioner and the State turns 

on the facts of t h i s  case and the State simply f a i l s  to deal 

forthrightly with the facts. We respectfully submit that 

the following facts relating to the conflict of interest point 

in dispute: 

Ernest Jackson first represented Jacob Dougan 

on appeal. 

The only fee paid for the Dougan-Barclay re- 

presentation was paid for Dougan's representation. 

Ernest Jackson became romantically involved with 

Jacob Dougan's sister and eventually married her. 

Jacob Dougan received a jury recommendation of 

death and Elwood Barclay received a recommendation 

of life imprisonment. 
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. *' . I  

-- Numerous f a c t o r s  j u s t i f i e d  t h e  d i s t i n c t i o n  

s e e n  by t h e  ju ry :  

-- Dougan was o l d e r ;  

-- Dougan l ed  t h e  group; 

-- The v i c t i m  was k i l l e d  by a bullet 

wound and only  Dougan he ld  t h e  

p i s t o l ;  

-- Dougan, b u t  n o t  Barclay,  was im- 

p l i c a t e d  i n  a second murder. 

-- Any argument which made t h e  p o i n t s  above would 

n e c e s s a r i l y  emphasize Dougan's involvement and 

b u t t r e s s  t h e  j u r y  de t e rmina t ion  i n  f avor  of 

Barclay and a g a i n s t  Dougan. 

The f a c t o r  of meaningful a p p e l l a t e  review i s  a s i g n i f i c a n t  

f a c t o r  i n  t h e  F l o r i d a  d e a t h  p e n a l t y  l a w  and a s i g n i f i c a n t  

f e a t u r e  of t h i s  l a w  i s  t h e  p r i n c i p l e  known t o  t h i s  Court as 

t h e  Tedder p r i n c i p l e .  ( 8 )  

l i m i t s  j u d i c i a l  o v e r r i d e  of j u r y  recommendations, has been 

This  important  p r i n c i p l e ,  which 

developed by t h i s  Court  t o  e l i m i n a t e  j u d i c i a l  a r b i t r a r i n e s s  

and t o  guard a g a i n s t  t h e  judge who so p a s s i o n a t e l y  favors 

t h e  d e a t h  pena l ty  t h a t  he w i l l  impose it whenever p o s s i b l e .  

(The q u e s t i o n s  of j u r y  o v e r r i d e  are now be fo re  t h e  United 

States  Supreme Court  i n  a F l o r i d a  dea th  case accepted only  

t h i s  w e e k ,  Spaziano v.  F l o r i d a ,  Case N o .  , ce r t .  

gran ted  on January 9 ,  1 9 8 4 . )  

I n  B a r c l a y ' s  i n t e r e s t s ,  Tedder w a s  q u i t e  obvious ly  one 

of t h e  most important  p r i n c i p l e s  t o  p u t  be fo re  t h e  F l o r i d a  

Supreme Court .  Tedder i s  no t  mentioned i n  t h e  b r i e f  f i l e d  

by Ernes t  Jackson and, d e s p i t e  t h e  f a c t  t h a t  t h e  P e t i t i o n e r  

r e f e r r e d  t o  Tedder on 1 6  d i f f e r e n t  pages of  h i s  P e t i t i o n ,  

t h e  S t a t e  d o e s n ' t  even c i t e  t o  it. 

The most i n c r e d i b l e  argument of t h e  Response i s  t h e  S t a t e ' s  

handl ing of t h e  Tedder i s s u e .  Apparently t h e  S t a t e  j u s t i f i e s  

("Tedder v. S ta te ,  3 2 2  So.2d 908 (F la .  1 9 7 5 ) .  

-6- 



t h e  advocacy of E rnes t  Jackson by demonstrat ing t h a t  t h e r e  

were no t  "d rama t i ca l ly  d i f f e r e n t  f a c t s "  for t h e  P e t i t i o n e r  

and Dougan. The trump ca rd  played by t h e  S ta t e  t o  demonstrate  

t h i s  p r o p o s i t i o n  i s  a q u o t a t i o n  from t h e  1 9 7 7  d e c i s i o n  ( 4 - 2 )  

i n  Barclay and Douqan v. S t a t e ,  3 4 3  So.2d 1 2 6 6  (F la .  1 9 7 7 )  -- 
t h e  very case which was i n f e c t e d  by t h e  f a i l u r e  of advocacy. 

With t h i s  type  of c i r c u l a r  reasoning ,  it i s  f a i r  t o  say t h a t  

t h e r e  can never be a case f o r  i n e f f e c t i v e  a s s i s t a n c e  of counsel  

s i n c e  t h e  bad r e s u l t  f lowing from t h e  inadequate  lawyer per-  

formance w i l l  be used t o  demonstrate  t h a t  t h e r e  w a s  no m e r i t  

t o  t h e  c la im which might have been r a i s e d .  

Happily, t h e  S t a t e ' s  r u l e  has  not  been adopted and t h e r e  

is no "Catch 2 2 "  b a r r i e r  t o  i n e f f e c t i v e  a s s i s t a n c e  of counsel  

claims i n  F l o r i d a .  

E rnes t  Jackson had an a c t u a l  c o n f l i c t  of i n t e r e s t .  

11. 

BARCLAY DID NOT HAVE EFFECTIVE 
ASSISTANCE OF APPELLATE COUNSEL. 

The P e t i t i o n e r  a c c e p t s ,  arguendo, t h e  p r i n c i p l e s  of Knight 

v. S t a t e ,  3 9 4  So.2d 997  ( F l a .  1 9 8 1 )  no t ing  on ly  t h a t  t h e  case 

of Washington v.  S t r i c k l a n d  i n  which t h e  Eleventh C i r c u i t  

adopted a more l e n i e n t  s tandard  w a s  argued be fo re  t h e  United 

States Supreme Court t h i s  very week,  January LO, 1 9 8 4 .  

The reason  t h e  P e t i t i o n e r  does not shy from t h e  Knight 

v. S ta te  s t anda rd  i s  t h e  s t r e n g t h  of P e t i t i o n e r ' s  f a c t u a l  

case b u t ,  a g a i n ,  t h e  S t a t e  a t t empt s  t o  gloss over  t h e s e  f ac t s .  

For purposes  of t h i s  cause ,  t h e  fo l lowing  f a c t s ,  r e l a t i n g  

t o  t h e  r e l e v a n t  q u e s t i o n  of whether Jackson was "reasonably 

l i k e l y  t o  render"  e f f e c t i v e  a s s i s t a n c e  of counse l ,  McKenna 

v. E l l i s ,  280  F.2d 5 9 2 ,  603-604  ( 5 t h  C i r .  1 9 6 0 )  can be sum- 

marized as fo l lows:  

(9)Washinqton v.  S t r i c k l a n d ,  6 9 3  F.2d 1243 (11th  Cir.1982) 
cer t .  g ran ted  51 U.S.L.W. 3 8 7 1  (June 6 ,  1 9 8 3 ) .  
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-- Ernes t  Jackson c a r r i e d  an e x t r a o r d i n a r y  case 

load;  

A t  t h e  t i m e  Jackson took on B a r c l a y ' s  appeal  -- 
h i s  p a r t n e r ,  t hen  pregnant ,  w a s  s h o r t l y  t o  l eave ;  

-* Jackson took t h e  appea ls  on t h e  assumption t h a t  

t h e  t h r e e  cases -- Dougan ( f i r s t  d e g r e e ) ,  Barclay 

( f i r s t  d e g r e e ) ,  and Cr i t t enden  (second degree)  -- 
would be as easy  t o  handle a s  one appea l ;  

-- Jackson experienced severe d i s r u p t i o n s  i n  h i s  

pe r sona l  l i f e  du r ing  t h e  t i m e  of t h e  appea l  

i nc lud ing  a d ivo rce  and remarr iage ;  

-- Jackson began exper ienc ing  s e r i o u s  f i n a n c i a l  

problems ; 

-- Jackson w a s  faced  w i t h  h e a l t h  problems r e q u i r i n g  

h o s p i t a l i z a t i o n  and, according t o  t h i s  own s ta te -  

ment ,  h i s  judgment was impaired "due t o  a s e r i o u s  

head i n j u r y  and t h e  heavy medicat ions p r e s c r i b e d  

by D r .  Jacob Green. 'I (App. J )  . 
The undisputed f ac t s  which demonstrate  t h e  " s p e c i f i c  

ac t s  o r  omissions"  and t h e  likelihood t h a t  t h e  d e a t h  p e n a l t y  

would have been set  a s i d e ,  a r e  e q u a l l y  wi thout  d i s p u t e  and 

a r e  as fo l lows:  ( 1 0 )  

-- The one b r i e f  f i l e d  by Jackson f o r  Barclay 

d i d  no t  d i s c u s s  any issues r e l a t i n g  s o l e l y  t o  

Barclay.  

-- The p r i n c i p l e  of Tedder v. S t a t e  was never 

raised -- no s e p a r a t e  i s s u e s  w e r e  r a i s e d  f o r  

Barc l ay .  

( l O ) T h e  P e t i t i o n e r  has been charged w i t h  throwing mud. 
This  i s  u n f a i r .  One of t h e  reasons  t o  s t a t e  t h e s e  f a c t s  about 
E r n e s t  J a c k s o n ' s  c i rcumstances w a s  t o  e x p l a i n  some of t h e  
reasons  for t h e  i n e f f e c t i v e  performance of Ernes t  Jackson. 
P e t i t i o n e r  has n o t  sought  t o  condemn Jackson and, indeed,  
r e p e a t s  here what was s a i d  i n  t h e  o r i g i n a l  papers:  Jackson 
seems t o  have been a generous,  c o r d i a l  and very decent  man. 
During t h i s  period, however, he was under g r e a t  p r e s s u r e s ,  
incapable  of performing and, i n  t h e  f i n a l  a n a l y s i s ,  he d i d  
not  perform h i s  advoca tee ' s  r o l e  f o r  Barclay.  
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-- There w a s  no c i t a t i o n  t o  t h e  t r a n s c r i p t ;  

-- The b r i e f  was t e c h n i c a l l y  d e f i c i e n t ,  t h e r e  was 

no c i t a t i o n  t o  modern F l o r i d a  c a p i t a l  c r i m e  

case law; 

-- There was no r e p l y  b r i e f ;  

-- There was no supplemental  a u t h o r i t y  f i l e d ;  (11) 

-- There was no s e p a r a t e  b r i e f  o r  o r a l  argument 

f o r  Barclay;  

-- There w a s  no argument be fo re  t h e  Court  on t h e  

' 'great  r i s k "  aggrava t ing  f a c t o r  of t h e  sen tence ;  

-- There w a s  no argument t o  demonstrate  that 

Barclay d i d  no t  i n t e r f e r e  w i t h  a governmental 

func t ion .  

-- The Court  r u l e d  4-2 a g a i n s t  Barclay.  

-- With t h e  changed v o t e ,  t h e  r e s u l t ,  a 3-3  t i e ,  

would r e q u i r e  t h a t  a l i f e  sen tence  be imposed 

under t he  p r i n c i p l e  of V a s i l  v. S ta te .  

-- When t h e  arguments on " g r e a t  r i s k "  and " i n t e r -  

f e rence  w i t h  governmental funct ion ' '  were r a i s e d  

on t h e  same reco rd  b u t  a s e p a r a t e  case, one judge 

who s a t  w i t h  t h e  s ix-person c o u r t  a n  B a r c l a y ' s  

ca se  changed his vo te ,  Dougan v. S t a t e ,  398 

So.2d 4 3 9 ,  441 (Fla. 1981). 

Before bowing t o  t h e  pressures of t i m e  and l eav ing  t h i s  

p o i n t ,  t h e  P e t i t i o n e r  must comment on t h e  s t a r t l i n g  f a i l u r e  

of t h e  S t a t e  t o  mention, even i n  pas s ing ,  t h i s  Court's December 

8 ,  1983  d e c i s i o n  i n  Vaught v. State .  That c a s e ,  mentioned 

i n  t h e  o r i g i n a l  P e t i t i o n  ( f i l e d  be fo re  Vaught w a s  decided) 

and t h e  Emergency App l i ca t ion  for Stay  ( f i l e d  a f te r  d e c i s i o n  

i n  Vaught) ,  was a case which tu rned  on Ernes t  J ackson ' s  

( l l ) T h e  chronology which appears i n  Appendix A of t h e  
o r i g i n a l  P e t i t i o n  p a r a l l e l s  t h e  developing case law w i t h  t h e  
f ac t s  of t h i s  case. 
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e f f e c t i v e n e s s  as a t r i a l  counsel .  This  Court  g ran ted  a s t a y  

of a d e a t h  warran t  and remanded t h e  case f o r  an e v i d e n t i a r y  

hea r ing  on i n e f f e c t i v e n e s s  of counsel .  The S t a t e  i gnores  

Vaught and t h e  f a c t  t h a t  a l l  of  t h e  Vaught a f f i d a v i t s  a r e  

submit ted i n  B a r c l a y ' s  appendix and sugges t s  no reason  why 

t h e  Court  should do less i n  t h i s  case .  

Indeed, because of t h e  f a c t s  i n  t h i s  case, t h e  Court 

should do more. O n  t h e  p r i n c i p l e s  governing c o n f l i c t  of  i n t e r e s t  

and i n e f f e c t i v e n e s s  of counse l ,  t h e  Court can now r u l e  t o  

provide t h e  P e t i t i o n e r  w i t h  an oppor tun i ty  f o r  a new appea l  

o r ,  a l t e r n a t i v e l y ,  t o  recognize  t h e  m e r i t s  of t h i s  case and 

o rde r  a l i f e  sen tence .  

111. 

PRINCIPLES O F  VASIL  v. STATE 
REQUIRE THAT THE SENTENCE BE 
REDUCED TO LIFE. 

This  p o i n t  need no t  be l abored .  V a s i l  v. S ta te ,  3 7 4  

So.2d 4 6 5 ,  4 7 1  (Fla. 1 9 7 9 )  holds t h a t ,  where a m a j o r i t y  of 

t h e  Supreme Court  i s  no t  a b l e  t o  reach  agreement on t h e  dea th  

p e n a l t y ,  t h e  Court would no t  a l low t h e  d e a t h  p e n a l t y  t o  be 

imposed. The Court acknowledged t h e  importance of "meaningful 

a p p e l l a t e  review" of each d e a t h  sen tence ,  P r o f i t t  v. F l o r i d a ,  

428  U . S .  2 4 2 ,  253 ( 1 9 7 6 ) .  

Since  t h e  p r i n c i p l e  he re  i s  a p p e l l a t e  c o u r t  concurrence 

wi th  t h e  r e s u l t  o f t e n  "meaningful a p p e l l a t e  review" and s i n c e  

t h a t  a f f i r m a t i v e  suppor t  f o r  t h e  d e a t h  sen tence  w a s  no t  p r e s e n t  

when t h i s  case was l a s t  be fo re  t h i s  Court ,  t h e  P e t i t i o n e r  

sees no reason  why V a s i l  should no t  apply and t h e  S ta te  sugges t s  

none. 

Here, as  i n  V a s i l ,  t h e  only  proper  sen tence  which can 

be e n t e r e d  i s  f o r  l i f e  imprisonment. 
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- CONCLUSION 

The result reached by the jury -- life imprisonment -- 

should be reached by this Court, applying the principles of 

Vasil w. State, or, alternatively, through r e v i e w  of the record 

and application of the principles of Tedder v. State. 

At a minimum, Barclay who was without an independent and 

effective advocate,  is entitled to p u r s u e  his right of appeal 

to this Court with competent counsel. 
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