


when imposing a sentence in a capital case as well as in other

criminal cases. Combs v. State, 403 So.2d 418, 421 (Fla. 1981),

cert. denied, 456 U.S. 984, 102 S.Ct. 2258, 72 L.Ed. 862 (1982).
Paragraph (i) adds to the statute the requirement that in order
to consider the elements of a premediated murder as an aggra-
vating circumstance, the premeditation must have been '"cold,
calculated and . . . without any pretense of moral or legal
justification." 403 So.2d at 421.

The level of premeditation needed to conviect in
the guilt phase of a first-degree murder trial does not neces-
sarily rise to the level of premeditation required in section

921.141(5)(1i). Preston v. State, 444 So.2d 939, 946 (Fla.

1984) (correcting an inadvertent error made in‘gggg;supra, where
the court stated that the level of premeditation needed to con-
vict in the penalty (sic) phase of a first-degree murder trial
does not necessarily rise to the level of premeditation required
in section 921.141(5)(i) ).

The Appellant submits that the '"premeditation"
required to find the circumstance of a cold, calculated and
premeditated murder is the premeditation that exists with a
planned course of conduct, and there is nothing to suggest that
this particular murder was planned in any way. This aggravating
circumstance has been found when the facts show a particularly
lengthy, methodic, or involved series of atrocious events or
a substantial period of reflection and thought by the perpe-

trator. See, e. g. Jent v. State, supra. Middleton v. State,

426 So.2d 548 (Fla. 1982); Bolender v. State, 422 So.2d 833
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(Fla. 1982), cert. denied, U.S. , 103 S.Ct. 2111,

77 L.Ed.2d 315 (1983). More recently this Court has held
that this aggravating circumstance applies in those murders
which are characterized as execution or contract murders

or witness-elimination murders, although this description

So.2d 1049, 1057 (Fla. 1984).

It is the State's unalterable position that the
facts of this case show '"a particularly lengthy, methodic,
or involved series of atrocious events or a substantial
period of reflection and thought by the perpetrator."

This is not simply a case where the victim dis-
covered the Appellant, a person known to her, committing a
burglary and the murder was extemporaneously committed for
the purpose of avoiding a lawful arrest and there was no
heightened degree of premeditation, calculation or planning.

See, Richardson v. State, 437 So.2d 1091, 1094 (Fla. 1983).

The record shows that the Appellant broke into Smith's home,
armed himself and attacked her when she discovered him in
the room, only after first brutally raping her. (R 2134-2136;
1821). Nothing indicates that she provoked the attack in
any way or that the Appellant had any reason for committing
the murder, other than witness-elimination. Cf. Mason v.
State, 438 So.2d 374, 379 (Fla. 1983).

It cannot be logically argued that the murder was
not planned from the fact that the instrument of death may

have come from the victim's premises. Cf. Harris v. State,
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438 So.2d 787, 798 (Fla. 1983). Because the Appellant first
brutally raped the victim after she had discovered him, he
had plenty of time to reflect upon whether to spare her life
or eliminate her as a witness against him, and he chose to
eliminate her, stabbing or slashing her twelve times in the
neck to ensure that death could be the only result (R 1819).
Despite her subjection to the brutal rape she was savagely
stabbed to ensure death,and did die from bleeding into the
lungs and shock (R 1821). Because this witness knew the
Appellant, she could have identified him as a burglar. The
Appellant had nothing to lose by sexually battering her
because he had no intention of returning to prison on even
a burglary charge. This elderly woman's fate was sealed when
first she saw the Appellant. The sexual battery, however,
gave the Appellant time to reflect upon his initial decision
and change his course of conduct. The witness-elimination
in this case was not reflexively carried out upon discovery.
The murder in this case was "execution-style' with
the only available weapon and committed after degrading and
seriously injuring the elderly woman. Although the weapon
was probably a pocketknife, and less sophisticated than the
weapons employed in some execution-style murders, the killing

in the case sub judice 1is without relevant distinction from

similar cases where the application of this aggravating

factor has been affirmed. See e.g. Routly v. State, 449
So.2d 1257 (Fla. 1983); Smith v. State, 424 So. 2d 726 (Fla. 1982),

Although this murder occurred during the commission
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of a burglary and theft, it is not susceptible to other con-
clusions than finding it committed in a cold, calculated

and premeditated manner. Cf. Peavy v. State, 442 So.2d 200,

202 (Fla. 1983). Here the victim was not a male or an un-
violated female who was simply killed incidentally in the
res gestae of a burglary or theft. The victim was, instead,
an elderly female who was not spontaneously killed but first
sexually brutalized and toyed with as a cat may do with a
mouse before administering the final coup de grace. Nothing
is colder or more calculated or more diabolically premeditated.
The Appellant insists that this aggravating factor
applies only to execution-style or contract murders or where
there was a pre-existing plan to murder, although this Court
has most recently stated that this factor was also applicable
to witness-elimination murders and that the description of

this factor is not intended to be all-inclusive. Herring v.

State, 446 So.2d 1049, 1057 (Fla. 1984).

In Herring, the evidence reflected that the appellant
first shot a store clerk in response to what he believed was a
threatening movement by the clerk, but then shot the clerk
a second time after he had fallen to the floor. The appel-
lant told a detective that he shot a second time to prevent
the clerk from being a witness against him. This Court found
the facts of that case sufficient to show the heightened pre-
meditation required for the application of this aggravating
circumstance. Similarly in this case the Appellant told

Charles Westberry that he cut Smith's throat because she
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recognized him and he didn't want to go back to prison (R 2139).
It is clear from Herring that a "substantial period of reflect-
ion and thought" by the perpetrator may encompass minutes or
seconds. Here, the Appellant had significantly more time to
deliberate than did the defendant in Herring and the facts in

the case sub judice are more than sufficient to show heighten-

ed premeditation.

The Appellant next contends that the finding that
the murder was cold, calculated and premeditated was simply
a doubling of the aggravating circumstance that the murder was
especially heinous, atrocious and cruel.

The aggravating factor that a murder is heinous,
atrocious, and cruel pertains to the nature of the killing it-
self, while the aggravating factor that it was committed in a
cold, calculated and premeditated manner without any basis of
moral or legal justification relates more to the killer's

state of mind, intent and motivation. Mason v. State,438

So.2d 374 (Fla. 1983). The facts of the instant case reflect
a heinous, atrocious and cruel killing, since the premeditated
stabbing caused the victim to go into shock and bleed to death,
a death which would involve a high degree of pain, and which
death was preceded by a brutal rape, causing severe injury to
the vaginal area which could have contributed to death, since
it was a tremendous shock for a seventy-six year old woman.

(R 1821-1822); See Lusk v. State, 446 So.2d 1038, 1042-1043

(Fla. 1984). Moreover, knowing the defendant, the rape must

have provided time for the victim to agonize over her impending
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fate. The same facts may evidence time for reflection

and premeditation as previously discussed, but one finding
is not the mirror image of the other as one involves the
nature of the crime and the other reflects the intent of the

actor. See, Hill v. State, 422 So.2d 816, 818-819 (Fla. 1982).

Even, in the event such factors would constitute an
impermissible doubling up of aggravating circumstances, the
fact that an improper aggravating circumstance went into the
calculus of the trial judge's deéisionito impose the death
penalty, does not compel reversal of the sentence of judgment
where, as here, there are ample other statutory aggravating
circumstances so that the trial judge's decision would not
have been affected by the elimination of an unauthorized
aggravating circumstance. Brown v. State, 381 So.2d 690
(Fla. 1980), cert. denied 449 U.S. 1118, 101 S.Cct. 931, 67
L.Ed. 2d 847 (1981).
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POINT 1IX

SECTION 921.141, FLORIDA
STATUTES, AS APPLIED DOES
NOT VIOLATE THE SIXTH AND
FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTI-
TUTION BY DENYING A DEFEN-
DENT DUE PROCESS OF LAW.

Under the present capital sentencing statute, evidence
may be presented as to any matter that the court deems relevant
to the nature of the crime and the character of the defendant
and shall include matters relating to any of the aggravating
or mitigating circumstances. Fla. Stat. §921.141(1). After
hearing all the evidence, the jury shall deliberate and render
an advisory sentence to the court, based on (a) whether
sufficient aggravating circumstances exist; (b) whether suf-
ficent mitigating circumstances exist which outweigh the
aggravating ciréumstances and; (c) based on these considerations,
whether the defendant should be sentenced to life imprison-
ment or death. Fla. Stat. §921.141(2). Notwithstanding the
recommendation of a majority of the jury, the court, after
weighing the aggravating and mitigating circumstances, shall
enter a sentence of life imprisonment or death, but if the
court imposes a sentence of death, it shall set forth in writing
its findings upon which the sentence of death is based as to
the facts. Fla. Stat. §921.141(3).

The Sixth Amendment to the United States Constitution

may guarantee a defendant the right to a jury trial by his peers.

Duncan v. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed. 2d
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491 (1968). It does not, however, give a defendant the right
to be directly sentenced by his peers, although he is always
indirectly sentenced by them for their will is reflected in
the legislature's delineation of the circumstances in which
the death penalty may be imposed.
It is the province of the trial judge as sentencer
to ensure that this mandate 1is properly carried out, and at
the same time, the existence of aggravating and mitigating
factors eliminates arbitrariness and capriciousness and channels

the sentencer's discretion. Miller v. State, 373 So.2d 882

(Fla. 1979). While in some instances the jury's avisory
opinion could be a critical factor in determining whether the
death penalty should be imposed, it is the trial judge who
finally decides whether to impose the death penalty. Lamadline
v. State, 303 So.2d 17 (Fla. 1975). The trial judge serves

as a buffer where the jury allows emotion to override the

duty of a deliberate determination. Cooper Vv. State, 336 So.

2d 1133 (Fla. 1976), cert. denied, 431 U.S. 925, 97 S.Ct. 2200,

53 L.Ed.2d 239 (1977). It is not necessary that the jury make
written findings nor constitutionally required. It is suf-
ficient that the trial court make such findings. It is the
responsibility of this Court to review the death sentence in
light of the facts presented in evidence as well as other
decisions, and to determine whether or not the punishment

is too great. Alvord v. State, 322 So.2d 533 (Fla. 1975),

cert. denied, 428 U.S. 923, 96 S.Ct. 3234, 49 L.Ed. 2d 1226 (1976).

The trial judge's findings in regard to the death sentence are
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to ensure such review. It is not necessary or constitutionally
required that the jury and the trial judge be of one mind in
regard to each aggravating and mitigating circumstance. It
is only necessary that upon review the sentence can be found
to be a proper one.

The issue of collateral estoppel and res judicata
are not applicable in the penalty proceeding in regard to
facts previously determined in the guilt phase, for if they
were there would be no need for a penalty hearing. Rather, the
facts previously found by the jury and any other matter rele-
vant to the nature of the crime and the character of the defen-
dant are examined by the jury and found to be aggravating or
mitigating. One involves a finding of facts, the other in-
volves an interpretation of them. There is no basis in
support of Appellant's premise that a jury's recommendation
of a sentence is the same as a jury verdict as to guilt or
innocence. Florida's death penalty law completely separates
these two functions by establishing a bifurcated trial‘system.
In the penalty phase of the trial, the judge must determine
the sentence with the advice and guidance of the jury. Cooper

v. State, 336 So.2d 1133 (Fla. 1976), cert. denied, 431 U.S.

925, 97 S.Ct. 2200, 53 L.Ed. 2d 239 (1977). The statute
clearly provides that the jury's recommendation is advisory
only regardless of whether the recommendation is for a life
sentence or for death.

The jury's responsibility in the process is to make

recommendations based on the circumstances of the offense and
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the character and background of the defendant. The trial
court, in determining the sentence to impose, must use its

judicial experience in evaluating and weighing the aggravating

and mitigating circumstances with the recommendation of the

jury. Herring v. State, 446 So.2d 1049, 1056 (Fla. 1984).

This Court has ruled on numerous occasions that the statutorily
prescribed circumstances were not vague but rather provided
meaningful restraints and guidelines for the discretion of the
judge and jury. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973),
cert. denied, 416 U.S. 943, 94 S.Ct. 1950, 40 L.Ed. 24 295

(1974) . The State would also reiterate that the statute
provides a sufficient standard for weighing the aggravating

and mitigating circumstances and is otherwise constitutional.

See, Proffitt v. Florida,428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.
2d 913 (1976); Songer v. State, 365 So.2d 696 (Fla. 1978),
cert. denied, 441 U.S. 956, 99 S.Ct. 2185, 60 L.Ed. 2d 1060

(1979); State v. Dixon, 283 So.2d 1 (Fla. 1973), cert. denied,
416 U.S. 943, 94 S.Ct. 1951, 40 L.Ed. 2d 295 (1974).

This same argument has been rejected by this Court
in Johnson v. State, 393 So.2d 1069 (Fla. 1980), cert. denied,
454 U.S. 882, 102 S.Ct. 364, 70 L.Ed. 2d 191 (1981). Appel-

lant's argument simply indicates a wish for the jury as sen-
tencer but the Florida sentencing scheme is constitutional
nevertheless.

Even more conclusive is the fact that such an argu-
ment should have been presented first to the trial court. It
should not now be raised for the first time on appeal. Stein-

horst v. State, 412 So.2d 332 (Fla. 1982).
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“ POINT X

THE FLORIDA SENTENCING STATUTE

IS CONSTITUTIONAL ON ITS FACE AND

AS APPLIED.

The Appellant has offered a polymorphic challenge

to section 921.141, Fla. Stat. (1979). The Appellant acknowl-
edges that the issues are presented in a summary fashion in
recognition of the fact that this Court has specifically or
impliedly rejected each of these challenges to the consti-
tionality of the Flordia statute and thus detailed briefing
would be futile. The Appellee would agree and would contend
that in the interest of judicial economy, no purpose would
be served in specifically rehashing old battles in this regard.
The Appellant has offered neither this Court nor any other
court a sound basis for departing from its precedents in this

regard. See,Spinkellink v. Wainwright, 578 F.2d 582, 609-610

(5th Cir. 1978), cert. denied, 440 U.S. 976, 99 S.Ct. 1548,

59 L.Ed. 24 796 (1979); Proffitt v. Florida, 428 U.S. 242,

96 S.Ct. 2960, 49 L.Ed. 2d 913 (1976); State v. Dixon, 283
So.2d 1, 9 (Fla. 1973), cert. denied, 416 U.S. 943, 94 S.Ct.
1950, 40 L.Ed. 2d 295 (1974); Halliwell v. State, 323 So.2d

557 (Fla. 1975); Johnson v. State, 393 So.2d 1069 (Fla. 1980),

. cert. denied, 454 U.S. 882, 102 S.Ct. 364, 70 L.Ed. 2d 191

(1981) ; Maggard v. State, 399 So.2d 973 (Fla. 1981), cert.

denied, 454 U.S. 1059, 102 S.Ct. 610, 70 L.Ed. 2d 598 (1981);
Straight v. State, 397 So.2d 903 (Fla. 1981), cert. denied 454

U.S. 1022, 102 S.Ct. 556, 70 L.Ed. 2d 418 (1981); Combs wv.
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State, 403 So.2d 418 (Fla. 1981), cert. denied, 456 U.S. 984,

102 S.Ct. 2258, 72 L.Ed. 2d 868, 862 (1982); Peek v. State,

395 So.2d 492 (Fla. 1980), cert. denied, 451 U.S. 964, 101

S.Ct. 2036, 68 L.Ed. 2d 342 (1980); Mikenas v. State, 367 So.

2d 606 (Fla. 1978); Jent v. State, 408 So.2d 1024 (Fla. 1981),

cert. denied, 457 U.S. 1111, 102 S.Ct. 2916, 73 L.Ed. 2d
1322 (1982).

- CONCLUSION

Based on the foregoing arguments and authorities pre-
sented, Appellee respectfully prays this Honorable Court affirm
the judgment and sentence of the trial court in all respects.
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