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POINT II
THE TRIAL COURT COMMITTED REVERSIBLE
ERROR AND VIOLATED THE SIXTH AND FOUR-
TEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND ARTICLE I, SECTION 16
OF THE FLORIDA CONSTITUTION, BY REFUSING
TO ALLOW APPELLANT TO REOPEN HIS CASE IN
ORDER TO PRESENT NEWLY DISCOVERED
EXCULPATORY EVIDENCE, WHICH EVIDENCE WAS
DISCOVERED AFTER THE "TECHNICAL" CLOSE
OF ALIL THE EVIDENCE BUT PRIOR TO ANY
ARGUMENT OR INSTRUCTION OF LAW BEING
GIVEN THE JURY.

At the close of all the evidence, an overnight recess
was taken. The next morning, defense counsel was approached by a
witness named Mrs. Waters (R 2608), and Appellant at that time
moved to reopen the case (R 2675). Mrs. Waters' testimony was
proffered, and such proffer established that the witness had come
forward after friends attended the trial and indicated to her
that she may have testimony relevant to Appellant's defense (R
2610-2613).

Specifically, Mrs. Waters proffered that on the night
of the murder she attended a church revival, and left to drive
some children home in her van around 12:30 a.m. on Sunday morning
(R 2613-2614). She proceeded down State Road 20, and turned

south on State Road 19, where she observed2

a "lanky-skinny",
white young person wearing dark pants (R 2615-2617) with medium
length hair (R 2634) walking north on State Road 19 toward
Charles Westberry's residence (R 2654-2655). She commented to

her passengers that "[we aren't] the only ones out at this time

of night" (R 2679).

2 The jury would have had the benefit of first-hand comparison of
this description to Appellant, whereas this Court has only the
description of Appellant contained in the sworn arrest report
(R 11). Appellant submits that the descriptions comport
sufficiently to raise a jury question.
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POINT V

THE CONVICTION FOR GRAND THEFT SECOND

DEGREE MUST BE REVERSED WHERE THE CORPUS

DELICTI OF THE CRIME WAS NOT ESTABLISHED

OTHER THAN BY THE CONFESSION OF THE

DEFENDANT.

The corpus delicti in a criminal case is made up of two

elements, (1) that a crime has been committed, and (2) that
some person is criminally responsible for the act. Ruiz v.

State, 388 So.2d 613 (Fla. 3d DCA 1980), reviewed denied 392

So.2d 1380 (Fla. 1981); Nelson v. State, 372 So.2d4 949 (Fla. 2d

DCA 1979); Clark v. State, 229 So.2d 877 (Fla. 1lst DCA 1970). 1In

order to establish the first aspect of corpus delicti...the fact
that a crime has been committed...proof of criminal agency of an

occurrence is necessary. Miles v. State, 160 Fla. 523, 36 So.2d

182 (1948). Though corpus delicti may be shown by the use of
circumstantial evidence, proof of corpus delicti resting upon
circumstances must be established beyond a reasonable doubt by
the most convincing, satisfactory, and unequivocal proof compat-

ible with the nature of the case. Lee v. State, 96 Fla. 59, 117

So. 699 (1928); Deiterle v. State, 101 Fla. 79, 134 So. 42

(1931); Freeman v. State, 101 So.2d 887 (Fla. 2d DCA 1958).

In the instant case, aside from Charles Westberry's
account of Appellant's "confession" to the crime of theft, there
is no proof to establish the taking of property of Ms. Smith.
Charles Westberry related that Appellant confessed to getting

all3 of the money "scattered around" in Ms. Smith's pocket book

3 Notwithstanding that "all" of the money was allegedly taken

from the house, at least two dollars in plain view was left
undisturbed by the murderer([s] (R 1743-1744).
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shot him; defendant said he had not
meant to shoot the victim - factor not
found); Middleton v. State, 426 So.2d
548 (Fla. 1982) (defendant confessed
that he sat with a shotgun in his

hands for an hour looking at the victim
as she slept and thinking about killing
her, factor found); Bolender v. State,
422 So.2d 833 (Fla. 1982), cert denied,
103 s8.Ct. 2111 (1983) (defendant held
the victims at the gunpoint and ordered
them to strip, then beat and tortured
them during the evening before killing
them -~ factor found); Mann v. State, 420
So.2d 578 (Fla. 1982) (ten year old girl
abducted and suffered several cuts and
stab wounds and a fractured skull -
factor not found); Jent v. State, 408
So.2d 1024 (Fla. 1981), cert denied, 457
U.S. 1111 (1982) (defendant beat woman,
transferred her in a car trunk where
four men raped her, put her back in the
trunk and took her to a game preserve
where the defendant and another poured
gasoline on her and set her on fire
while alive - factor blended into one
with heinous, atrocious and cruel
factor); Combs v. State, 403 So.2d 418
(Fla. 1981), cert denied 456 U.S. 984
(1982) (defendant first sold cocaine to
the victims, then, saying he was leading
them to a party, lead them instead to a
wooded area and held a gun on them,
demanded the cocaine and then shot them
~ factor found).

White, supra at 931.

An example of a valid finding of the aggravating
circumstance of cold, calculated and premeditated murder is found

in the case of Hill v. State, 422 So.2d 816 (Fla. 1982). 1In

Hill, a defendant asked a friend earlier on the same evening of
the murder and prior to the abduction if he wanted to help rape a
twelve year old victim. The young girl's body was found two days

later. Sub judice, even if the trial court's findings were

accurate (which Appellant does not concede) it cannot be said
that the aggravating circumstance of cold, calculated and

premeditated murder was established beyond a reasonable doubt.
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Aggravating circumstances are used to justify the
imposition of the death sentence. Clearly in every first degree
murder that is not a felony murder there exists, time for
reflection, and more than this is required in order to justify
imposition of the death sentence. The "premeditation" required
to find the circumstance of cold, calculated and premeditated is
the premeditation that exists with a planned course of conduct.
There is nothing to suggest that the murder here at issue was
planned in any way whatsoever.

Appellant submits that the finding that the murder was
cold, calculated and premeditated is unsupported and erroneous,
and must therefore be reversed. Further, Appellant respectfully
contends that because the jury was instructed upon this aggra-

vating circumstance over specific objection, the weighing process

conducted by the jury to render a recommendation of life or death
was tainted, and accordingly a new sentencing proceeding must be

had.
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‘ POINT IX

AS APPLIED, SECTION 921.141, FLORIDA
STATUTES VIOLATES THE SIXTH AND FOUR-
TEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION BY DENYING A DEFENDANT DUE
PROCESS OF LAW, IN THAT THE EXISTENCE OF
AGGRAVATING AND/OR MITIGATING CIRCUM-
STANCES, AS QUESTIONS OF FACT, ARE POUND
BY THE TRIAL JUDGE AS OPPOSED TO A JURY
OF THE DEFENDANT'S PEERS.

Appellant does not quarrel with a process whereby the
court applies the facts established by the jury to impose a death
sentence. Rather, Appellant takes issue with having the court
determine the facts used to impose the death sentence. Specif-
ically, Section 921.141, Fla.Stat. requires that a weighing
process occur whereby the jury and the trial court weigh specif-~
ic, statutory aggravating circumstances against mitigating

. circumstances. The jury then recommends a sentence, and the
trial court considers this recommendation in imposing the sen-
tence. However, as presently applied, there are no written
findings of aggravating or mitigating circumstances made by the
jury, nor of the facts found by the jury in consideration of the
question of whether such circumstances exist. Instead, the trial
court determines the facts anew after the jury issues its rec-
ommendation. Thus, the facts determined by the jury are not
necessarily the same facts determined or used by the judge.

The Sixth Amendment to the United States Constitution
guarantees the defendant the right to a jury trial by his peers.

This right is applied to the states by the Fourteenth Amendment.

Duncan v. Louisiana, 391 U.S 145, 88 S.Ct. 1444, 20 L.Ed.2d 491

. (1968). It is manifest that the facts of a case are determined
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by the jury during the guilt phase. Notwithstanding that the
bifurcated penalty phase is a separate proceeding, it remains a
part of the trial. Principles of collateral estoppel and res
judicata apply to those facts previously determined by the jury
during the guilt phase, and those facts control.

Aggravating circumstances and mitigating circumstances
are comprised of facts. Aggravating circumstances must be proved

beyond and to the exclusion of a reasonable doubt. Williams v.

State, 386 So.2d4 538 (Fla. 1980). Although mitigating circum-
stances must be proved to a somewhat lesser sténdard, it remains
that a burden of proof exists for both categories. The deter-
mination of whether a party has met a burden of proof falls
exclusively within the province of the jury, and it is unconsti-
tutional for the judge to step in and usurp the role of the jury
during a trial.

An example is in order. This Court's attention is
respectfully drawn to the findings made by the trial court
concerning the presence of the aggravating circumstance of cold,
calculated and premeditated murder in the instant case. Included
in its findings are facts that the theft was the second crime to
occur, that the victim's money was spread among other articles in
the purse, that the Appellant beat the victim about her face, and
that he thereafter obtained a knife, at that point evincing
(forming) the intent to kill the victim, that Appellant then
raped the victim in a time consuming manner, and that Appellant
then stabbed the victim twelve times (R_713). The existence of

most if not all of these "facts" was necessarily previously
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determined by the jury, especially those facts concerning 1) the

order of the crimes that were committed and, 2) when the intent
to murder was formulated. The facts found by the court, however,
were not enumerated by the jury and were not necessarily
established by the rendition of a guilty verdict by the jury.

For the judge to redetermine these critical facts infringes upon
the right to a jury trial by one's peers.

Further, insofar as mitigating circumstances, it is
never known whether the jury found the presence of one or more
mitigating circumstances. The failure of a judge to find mit-
igating circumstances does not establish that the jury found
none. Yet the law currently applied is that a death sentence is
presumed valid if more than one valid aggravating circumstance
exists in the absence of any mitigating circumstances. This
presumption ignores that the jury, too, considered the presence
vel non of the aggravating and mitigating circumstances to render
the advisory recommendation, which recommendation is supposed to

have great weight., Cf. Williams, supra.

Appellant submits that Section 921.141, Florida Stat-
utes, as applied, violates the Sixth and Fourteenth Amendments to
the United States Constitution by depriving the defendant of his
right to a jury trial by his peers. Facts that were to have been
determined by the jury were here determined unconstitutionally by
the judge. Accordingly, the death sentence herein must be

vacated.
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POINT X
THE FLORIDA CAPITAL SENTENCING
STATUTE IS UNCONSTITUTIONAL ON
ITS FACE AND AS APPLIED.

The Florida capital sentencing scheme denies due
process of law and constitutes cruel and unusual punishment on
its face and as applied for the reasons discussed herein. The
issues are presented in a summary form in recognition that this
Court has specifically or impliedly rejected each of these
challenges to the constitutionality of the Florida statute and
thus detailed briefing would be futile. However, Appellant does
urge reconsideration of each of the identified constitutional
infirmities.

The Florida capital sentencing scheme fails to provide
notice to the capital defendant of the aggravating circumstance

upon which the State intends to rely, and thus denies due process

of law. See Cole v. Arkansas, 333 U.S. 196 (1948). The state's

statement of aggravating circumstances ordered by the court in
this case noticing the defense on all aggravating circumstances
in the statute was not made in good faith because the state
conceded in its closing argument that some aggravating
circumstances did not apply. (R497,417,717)

The capital sentencing statute in Florida fails to
provide any standard of proof for determining that aggravating

circumstances "outweigh" the mitigating factors, Mullaney v.

Wilbur, 421 U.S. 685 (1975) supra, and does not define

"sufficient aggravating circumstances." The statute, further,
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does not sufficiently define for the jury's consideration each of

the aggravating circumstance listed in the statute. See Godfrey

v. Georgia, U.S. 64 L.Ed.2d4 398 (1980).

The aggravating circumstances in the Florida capital
sentencing statute have been applied in a vague and inconsistent
manner.

Execution by electrocution is a cruel and unusual
punishment.

The Florida capital sentencing statute does not réquire
a sentencing recommendation by a unanimous jury or substantial
majority of the jury and thus results in the arbitrary and
unreliable application of the death sentence and denies the right
to a jury and to due process of law.

The Florida capital sentencing system allows exclusion
of jurors for their views on capital punishment which unfairly
results in a jury which is prosecution prone and denies the right

to a fair cross-section of the community. See Witherspoon v.

Illinois, 391 U.S. 510 (1968). The trial court in the regard
erred when it failed to grant Appellant's motion to preclude
challenges for cause. (R715)

The Elledge Rule (Elledge v. State, 346 So.2d 998 (Fla.

1977), if interpreted to automatically hold as harmless error any
improperly found aggravating factor in the absence of a finding
by the trial court of a mitigating factor, violates the 8th and
14th Amendments to the United States Constitution. See Initial

Brief of Appellant 45-59, Elledge v. State, case number 52,272,

served June 2, 1980.
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The Amendment of Section 921.141, Florida Statutes
(1979) by adding aggravating factor 921.141(5) (i) (cold and
calculated) renders the statute in violation of the 8th and 14th
Amendments to the United States Constitution because it results
in death being automatic unless the jury or trial court in their
discretion find some mitigating circumstance out of an infinite
array of possibilities as to what may be mitigating. See Initial

Brief of Appellant Gilvin v. State, Fla. S.Ct. Case Number

50,743, served April 13, 1981.

It is a denial of equal protection to allow an
aggravating circumstance the fact that the defendant committed a
crime while on parole, and legally not incarcerated but to
prohibit a finding of an aggravating circumstance for a defendant
on probation.

The Florida Supreme Court does not independently weigh
and re-examine aggravating mitigating circumstances.

Defining "Reasonable doubt" as the trial court did as
"a doubt for which there is a reason" denies due process by
shifting the burden of proof to the defendant to prove "a

reason." (R308)
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' CONCLUSION

BASED UPON the argument and authority contained herein,
it is prayed that this Honorable Court will grant the following
relief:

POINTS I, II, III, IV, and VI - Reversal of Appellant's
conviction and remand for a retrial.

POINT V - Reversal of the conviction for Grand Theft -
Second Degree.

POINTS VII and VIII - Reduction of the death sentence
to a sentence of life imprisonment, with imposition of a twenty-
five year minimum mandatory.

POINTS IX and X - Declaration that §921.141, Fla.Stat.,
as applied, is unconstitutional, and reduction of the death

‘ sentence to a sentence of life imprisonment, with imposition of a

twenty-five year minimum mandatory.

Respectfully submitted,

JAMES B. GIBSON .
PUBLIC DEFENDER S

SEVENTH JUDICIAL CIRCUIT

1012 South Ridgewood Avenue
Daytona Beach, Florida

32014-6183
Phone (904) 252-3367
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing has been mailed to: Honorable Jim Smith, Attorney
General, 125 N. Ridgewood Avenue, Fourth Floor, Daytona Beach,
Florida and Mr. Joel Dale Wright, Inmate No. 749768, Florida

State Prison, Post Office Box 747, Starke, Florida 32091 this

30th day of April, 1984.
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