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The right to appeal from the
final decisions of the trial courts
to the Supreme Court and the dis-
trict courts of appeal has become a
part of the constitution and is no
longer dependent on statutory au-
thority or subject to be impaired
or abridged by statutory law, but
of course subject to rules promul-
gated by the supreme court regula-
ting the practice and procedure.

This made sense. Pre-revision, pursuant to §59.01(4) liti-
gants were granted blanket appeal rights subject only to
express limitation. Under §924.07 the State was subjected
to certain of those express limitations. Crownover opined
that things had changed, ". . .there are no conditions
specified in the constitution to the right to appeal. The
exception clause in Section 59.01(4), supra, is omitted from
Section 5 of Article V of the constitution as amended."” at

170 So. 302.

This court reasserted this position in State v. Smith,

260 So.2d 489 (Fla. 1972). The State sought to appeal an
interlocutory order of the trial which commanded a state
witness to submit to an eye examination. The District Court
of Appeal dismissed for lack of jurisdiction, in the process
finding §924.07(8), Fla.Stat., authorizing appeals by the
state, violated Article V. On direct appeal this court
agreed with that decision. The court found that in its

rules of appellate procedure, Rule 6.3(b), was the sole

25



authority, under Article V. On direct appeal this court
agreed with that decision. The court found that in its
rules of appellate procedure, Rule 6.3(b), was the sole
authority, under Article V §3, for interlocutory state
appeals. Although Rule 6.3(b) did "breath life" into
§924.071 Fla.Stat., and therefore authorized appeals form
orders quashing search warrants, suppressing evidence or
suppressing confessions of the accused, the rule did not go

so far as to implement the "polky" set forth in §924.07(8)

which allowed for appeal of, "all other pre-trial orders...'
at 260 So.2d 490. The court adopted this language from the

opinion of the district court:

Appellate review of any order or
judgment entered by a trial court
is not a right derived from the
common law. The right of appellate
review is derived from the sover-
eign; i.e. the citizens of this
state. By means of Article V of
the Florida Constitution, the citi-
zens have granted to a litigant as
a mattaer of right appellant review
of a final judgment. The sovereign
has decreed that, "the Supreme
Court. . .may provide for review by
such courts of interlocutory orders
« « " (court's emphasis). This
explicit provision is clearly sub-
stantive and not procedural. (foot-
note omitted). The constitution
does not authorize the legislature
to provide for interlocutory
review. Any statute purporting to
grant interlocutory appeals is
clearly a declaration of legisla-
ture policy and no more. Until and
unless the Supreme Court of Florida
adopts such statute as its own. . .
the purported enactment is void.

260 So.2d 490-91.
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The important thing to note about State v. Smith, is that

in a case of State appeal, this court adopted an opinion to
the effect that the State's right to appeal was equal to
that of any other litigant. 1If any vestige of the Whidden

decision lingered on after 1956%, State v. Smith, ended it.

In the same year Smith was decided, the people revised
Article V for yet a third time. The language in Article V,
§4(b)(1) as to the jurisdiction of the district courts of

appeal was slightly altered so as to read:

District courts of appeal shall
have jurisdiction to hear appeals,
that may be taken as a matter of
right, from final judgments or
orders of trial courts, including
those entered on review of adminis-
tration, not directly appealable to
the supreme court or a circuit
court. They may review interlocu-
tory orders in such cases to the
extent provided by rules adopted by
the supreme court.

The impact of this alteration was discussed recently in

State v, J.P.W., 433 So0.2d 616 (Fla. 4th DCA 1983), pending

review, case no. 63,981. There, the court gave an excellent

analysis of the revised section which is now quoted in full:

4e.g: State v. Harris, 136 So.2d 633 (Fla. 1962)(8§924.07
was authoritative guide to state's access to appellate
courts). But contra, Warren v. State, 174 So.2d 429 (Fla.
1st DCA 1965).
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If this section does not create a
right of appeal, the language "that
may be taken as a matter of right"
would appear to be surplusage.
There either is a right to appeal
or there is not. To treat the
quoted language as limiting the ap-
peal jurisdiction of the district
courts to those situations in which
there is a "right" to appeal would
be meaningless. This is somewhat
equivalent to saying the court
shall have jurisdiction to hear an
appeal where there is a right to
appeal but shall not have jurisdic-
tion where there is no right to
appeal. The possibility that such
an unreasonable construction was
intended in so wording the consti-
tution cannot be presumed.

Alternately the emphasized phrase
could be interpreted to mean "where
a right of appeal exists under the
general law." It seems rather
obvious, however, that if this was
meant, it would have been said. Ad-
ditionally, the presence of a comma
between the words "appeals" and
"that" belies such a construction.
While the absence of a comma would
lend itself to the interpretation
that the clause was merely descrip-
tive of the word "appeals," the use
of the comma sets off the clause
and emphasizes that "such appeals
may be taken as a matter of right."
Lastly, we have difficulty with the
contention that while case law in-
terprets the predecessor to this
section of the constitution as con-
ferring a right of appeal in civil
cases, Crownover v. Shannon, 170
So.2d 299 (Fla. 1964), the identi-
cal language means something else
in criminal cases. (We do not mean
to imply, however, that juvenile
proceedings are criminal in
nature.)

at 433 So.2d 619.

28



This view of the new revision is supported by the holding of

this court in Burnsed v. Seaboard Coastline Railroad Co.,

290 So.2d 13, 16 (Fla. 1974), that an interpretation which
renders a constitutional-provision superfluous, meaningless
or useless should never be adopted as the correct interpre-

tation of the law.

The Third District ignored all of this in deciding

State v. C.C.. However, in it's opinion in State v. G.P.,

the District Court recognized the plain language of the
section as granting a right to appeal to all litigants.
Unfortunately, the G.P. court believed the rule of Hoffman
v. Jones, 280 So.2d 431 (Fla. 1973), commanded adherence to
the decision in Whidden. Why the G.P. court ignored State

v. Smith, is unclear.

B. Appeals From Juvenile Delinquency Cases

The opinion of the lower court in C.C. was that the
State's right to appeal was purely statutory and because
§39.14 was limited to appeals by the child, the State was
without recourse. In support of this position the court

cited Whidden and the cryptic decision in State v. Brown,

330 So.2d 535 (Fla. 1st DCA 1976). It has been shown that
Whidden has been superseded by the revised Article V - even
the G.P. court admits to that! Brown is even less persua-

sive. Initially, it states the correct rule that the right
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to appeal is given by the sovereign. State v. Smith, is

cited in support of that rule. Then, without rhyme or rea-
son, Brown declares that the State may not appeal, from a
trial court judgment of acquittal, and cites State v.
Whidden, as its sole authority. Conveniently ignoring the
fact that Smith took the wind out of §924.072, the court
concludes, without further clarification, that no review is

available to the state; not even certioraril

This type of presentation is nothing more than a boot-
strapping tactic designed to take the legal community back
to 1947. The State may take appeals from final orders and
judgments of the trial courts to the district court of
appeals unless the appeal belongs in the appellate division
of the circuit court or in the Supreme Court. Rule 9.030(b)
(1)(A) Fla.R.App.P. (1980). By rule of court, juvenile
delinquency cases are heard in the circuit court regardless
of the status of the alleged violation of law as a felony or
a misdemeanor. Rule 8.010 F.R.Juv.P. This rule breathes
life into Chapter 39, the Florida Juvenile Justice Act. The
circuit courts being "trial courts", not subject to appel-

late review by their own appeal division, Rule 9.030(a) (1)

50r should we say, it failed to breath wind into those
sails?
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(a), or the Supreme Court 6, the final orders in juvenile
cases must be appealed to the district courts. This has
been the rule ever since the 1956 revision of Article V.

State v. J.K., 104 So.2d 113, 116 (Fla. 2d DCA 1958); In Re

C.E.S., 106 So.2d 610, 611 (Fla. 1st DCA 1958).

Once the question of jurisdiction has been resolved,
the only remaining problem is the issue of access. Should
the parties proceed with their appeal by way of the general
appellate rules or the criminal rule, 9.140? Unfortunately,
the rules of juvenile procedure and appellate procedure are
silent on this point. The accepted view among the cours is
to treat these cases under the criminal appeals rule. In re

D.J., 330 So.2d 34 (Fla. 4th DCA 1975); In Re D.S.K., 396

So.2d 730 (Fla. 5th DCA 1981). Such an approach makes sense
in light of the nature of the substantive law involved in
the case, the similarities in the juvenile and criminal
rules of procedure, the potential for state control over the
child's liberty and the impact of recent United States

Supreme Court decisions, such as In Re Gault, 387 U.S. 1, 87

S.Ct. 1428, 18 L.Ed.2d 527 (1967) (Guaranteed right to coun-
sel in juvenile proceeding), all of which have formulized
the approach to attempts at juvenile "justice" in Florida.

Processing juvenile appeals under Rule 9.140 would also

?E§cepting cases imposing the death penalty 9.030(a) (1)
A).
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allay the fear of attempts to re-try a child who was pre-
viously placed in jeopardy and acquitted. Rule 9.140
F.R.App.P.; see also Rule 3.190(c¢)(2), F.R.Cr.P. and Rule
8.130(b)(2), F.R.Juv.P,

Section 39.14, Fla.Stat., is of no importance to this
issue. The portions of the act which speak to procedural
matters within the courts are merely policy statements which
can be adopted by the court in its rules of procedure. Ab-

sent such adoption the law is of no effect. State v. Smith;

Warren v. State, supra.

Control of appeals from both final and interlocutory
orders by means of Rule 9.140 makes a lot of sense. Except-
ing the subject's of punishment and jury trial, the issues
litigated in juvenile cases shadow the issues litigated in
criminal cases. Review of the committee notes to the Rules
of Juvenile Procedure points up the clear intent to pattern
the procedure in juvenile court after the procedure in cri-
minal court. The fact that a child is charged by petition
as opposed to information does not justify ignorance of the
true concerns of the case. Even the Whidden decision saw
that substance must win out over form if justice is to be
served. That is why the Whidden court decided an affidavit
alleging a crime could be appealed under the then-control-

ling subsection of §924.07 on state appeal of orders

32



‘ quashing informations. The Whidden court recognized that to
act otherwise would fragment the process of uniform appeals

in criminal law:

The result would be that in
counties having no county court or
criminal court of record or court
of crimes the prosecution of all
misdemeanors. . .could be ambused
at the courthouse door by the
county judge holding the statute,
on which the prosecution is based
to be unconstitutional. We do not
think the legislature intended this
result.

32 So.2d 579.

The only argument against use of Rule 9.140 in all final and
certain interlocutory orders is that juvenile cases are not
‘ "ecriminal”. While the purpose behind the Juvenile Justice
Act is to treat the child as a delinquent and not criminal,
i.e. rehabilitate him instead of punishing him, nothing else
about the juvenile system is anything but criminal in sub-

stance,

For these reasons the appeal of interlocutory orders

should be treated under Rule 9.140. See, R.J.B. v. State,

408 So.2d 1048 (Fla. 1982) (Rule 9.140 (b)(1) covered access
of defendant to district court in situation where juvenile
sought interlocutory appeal from circuit court order waiving

juvenile jurisdiction, citing State v. Smith); D.S.K. v.

. State, supra. The State believes the decision in R.J.B. is
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controlling in this case because under the constitution the
State is no different than any other party to an appeal. If
Rule 9.140 controls the child's access to the court it
surely controls state access. This is the only limit on the
state's right to appeal, outside recognized federal consti-

tutional restrictions.’

’Even the absence of a jury trial is recognized in misde-
meanor actions which do not call for extended imprisonment.
See Dyke v. Taylor Implement, Mfg., 391 U.S. 216 (1968).
That doesn't necessarily mean the state cannot appeal those
cases under Rule 9.140.

34



CONCLUSION

For the foregoing reasons, the State respectfully sub-
mits the controlling decision of the Third District Court of

Appeal State v. C.C., is in error, and the state urges this

Court to find that the state has a constitutional right to
appeal final orders in juvenile cases pursuant to Article V,
§4(b)(1) of the Florida Constitution, that the state has the
constitutional right to appeal interlocutory orders through
Rule 9.140(c) of the Florida Rules of Appellate Procedure
pursuant to Article V, §4(b)(1) of the Florida Constitution,
and that the district courts also have certiorari jurisdic-
tion pursuant to Article V, §4(b)(3) of the Florida Consti-
tution and Rule 9.030(b) of the Florida Rules of Appellate
Procedure to issue writs of common-law certiorari to review
both final and interlocutory orders brought by the state in
select cases. The state submits the nine decisions of the
Third District now before this court should be reversed with

directions to hear the state's appeals.

Respectfully submitted,

JIM SMITH
Att ey Geneyga

<

RICHARD E. DORAN

Assistant Attorney General
Department of Legal Affairs
401 N. W. 2nd Avenue (Suite 820)
Miami, Florida 33128

(305) 377-5441
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