


installation, and make and be
responsible for all tests and
inspections which the division

may require. However, if the
responsibilities referred to above
are specifically transferred by

the terms of a lease, the responsi-
bilities of the owner of the equip-
ment may be assigned to a tenant or
lessee who is the user of the equipment.
(e.s.)

399.03(3) Elevators, dumbwaiters

and escalators installed before July 1,
1971, may be used without being re-
built to comply with the requirements of
the Elevator Safety Code; provided
however, all such elevators shall be
maintained in a safe operating condition
and shall be subject to inspections

and tests required by s. 399.08.

399.03(4) Elevators, dumbwaiters and
escalators, moved from one shaft to
another, shall conform to the require-
ments of the Elevator Safety Code.

399.03(10) (a) Damaged or defective
parts shall be wholly or partially
replaced at the discretion of the
division; broken parts subject to
bending, tension, or torsional
stresses, and parts upon which the
support of the car depends, shall not
be welded.

399.03(10) (b) Ordinary repairs or
replacement on existing installations
may be made with parts equivalent in
material, strength and design to
those replaced. Such repairs and
replacements need not conform to
the requirements of this chapter.

399.06 (1) Every inspector shall

forward to the division a full

report of each inspection made of any
elevator, as required to be made by

him under the provisions of s. 399.05,
showing the exact condition of the said
elevator. If this report indicates that
the said elevator is in a safe condition
to be operated, the division shall issue
a certificate of operation for a capacity

36



not to exceed that named in the

said report of inspection, which
certificate shall be wvalid for 1
year after the date of inspection
unless the certificate is suspended
or revoked by the division. No ele-
vator may legally be operated on or
after January 1, 1948, without having
such a certificate conspicuously
posted thereon; where there is an
elevator cab it shall be posted
conspicuously therein.

399.06(2) If any elevator be

found which, in the judgment of an
inspector, is dangerous to life and
property, or is being operated with-

out the operating certificate required
by s. 399.07 such inspector may re-
quire the owner or user of such

elevator to discontinue its operation,
and the inspector shall place a notice
to that effect conspicuously on or in
such elevator. Such notice shall
designate and describe the alteration

or other change necessary to be made in
order to insure safety of operation,
date of inspection, and time allowed

for such alteration or change. Such
inspector shall immediately report

all facts in connection with such
elevator to the division. 1In the

event a certificate has been issued

for such elevator, the said certificate
shall be suspended and not renewed until
such elevator has been placed in safe
condition. In such case, where an
elevator has been placed out of service,
the owner or user of such elevator shall
not again operate the same until repairs
have been made and authority given by the
division to resume operation of the said
elevator. (e.s.)

399.07(1) A certificate shall be

issued by the division where inspec-
tions and tests as required by s.

399.05 show that elevators are installed
in accordance with the requirements of
this chapter.

399.08(1) FElevators as defined under s.

399.01 shall be inspected by an inspector
at least once each calendar year.
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399.08(2) Whenever the division shall,
from inspection of any elevator, determine
that in the interest of the public safety
such elevator or any part or appliance
thereof, is out of order and in an unsafe
condition contrary to the requirements

of this chapter the division shall

have the power to order the discontinu-
ance of the use of any such elevator

and to compel the person, firm, or
corporation having control or possess-—
ion or use thereof to discontinue such
use until such elevator or part of or
appliance thereof, has been satisfac-
torily repaired or replaced so that the
said elevator is in a safe and proper
condition as required by this chapter.

399.08(3) The division shall certify

the inspection of each elevator which,

after inspection, is judged to be in

conformity with the requirements of

this chapter. This certification shall

be in the form of an endorsement of

the certificate required in s. 399.07,

and shall include the date of the

inspection and the name of the inspector.

It is clear that while the Department of Business
Regulation was required to adopt an elevator code, it was
accorded the power to grant exceptions to that code and to per-
mit uses of other devices or methods in elevators than may be
provided for in the code. Elevators installed prior to 1971
may be used without being rebuilt to comply with the elevator
code so long as they are in safe operating condition. Repairs
or replacement of parts on elevators installed prior to 1971
may be made with parts which do not conform to but are equiva-
lent to the requirements set out in Chapter 399.

DBR is required to inspect yearly and, if in the

inspector's judgment the elevator is dangerous to life or

property or in an unsafe condition, the inspector may require
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the owner to discontinue operation. However, if in the
judgment of the inspector, the elevator is in a condition
not contrary to Chapter 399 nor unsafe to be operated, the
inspector shall issue a certificate to the owner.

Chapter 399 places no duties on DBR or its
inspectors to require or post any warnings in elevators.
Chapter 399 places no duty on DBR to require modifications to
elevators in any manner not specified in Chapter 399. Chapter
399 places no duty on DBR to require strict adherence to the
elevator code. To the contrary, DBR and its inspectors are
accorded discretion to allow exceptions to the elevator code
and to permit nonconforming repairs.

The legislature specifically places responsibility
for safe operation and maintenance of elevators on the owner
or the owner's agent; and, a reading of Chapter 399 discloses
clear intent that DBR not be burdened with the duty of
operating, maintaining, or being strictly liable for the
safety, even against unauthorized use, of every one of the
tens of thousands of elevators in the State of Florida.

Since the enforcement of strict compliance with the elevator
code by DBR is not mandated by statute, allegations that DBR
permitted exceptions to the elevator code failed to state
any breach of legal duty by DBR.

In the instant case, Chapter 399 is clear --
the inspector must determine if the elevator is, in his
judgment, unsafe to operate or dangerous to life or property.
Even if it was alleged that an inspection made July 11, 1979,

revealed conditions from which the inspector should have
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concluded the elevator might stall, there is nothing alleged

or found in the realm of common sense to make the extraordinary
leap to the conclusion that a stalled elevator is unsafe to
operate or dangerous to life or property. Nor was DBR's
inspector under any statutory duty to so conclude. This being
so, the trial court was correct in concluding the Amended
Complaint (and the Proposed Second Amended Complaint) could

not state a cause of action for negligence. Dismissal was,

therefore, proper and should be affirmed.
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B.
. THE AMENDED COMPLAINT AND PROPOSED
SECOND AMENDED COMPLAINT FAILED
TO STATE A CAUSE OF ACTION FOR NEGLIGENCE PER SE

The Amended Complaint and the Proposed Second
Amended Complaint assert that DBR should be held liable to
the plaintiffs for Joseph Bryan's death on the basis of
negligence per se. However, the essential elements necessary
first, to prove negligence per se and second, to establish
liability based upon negligence per se are absent. Dismissal
of the Amended Complaint and denial of leave to file the
Proposed Second Amended Complaint on this ground were,
therefore, not error.

First, plaintiff's bare conclusory assertion of
negligence per se is based apparently upon the allegations of
DBR's breach of Chapter 399 or the eleVator code. HoweVer,
this assertion fails to consider the clear language of Chapter
399 which accords DBR the authority to allow exXceptions to the
code and which requires DBR only to determine, in the best
judgment of the inspector, that the elevator is not unsafe to
operate nor dangerous to life or property.

Nowhere in Chapter 399 is DBR required to enforce
strict compliance with the elevator code. Rather, Chapter 399
specifically grants DBR the power and discretion to allow
variances from the code, as previously discussed. The fact
that DBR was required by statute to adopt an elevator code
is not a basis for holding that enforcement of strict

compliance with that code is intended.

41



The Amended Complaint and Proposed Second Amended
Complaint fail to allege any elevator code pro&isions ox
statute which was required to be enforced and considering the
clear language of Chapter 399, how such Violation could con-
stitute negligence per se. Secondly, plaintiff's Amended

Complaint fails to state the additional element of actionable

negligence per se.

The broad classification of negligence founded on the
violation of a statute or rule can be diVided into its component
categories:

The first category consists of

'strict liability' statutes which

are 'designed to protect a particular
class of persons from their inability

to protect themselves . . .' 281 So.2d
at 201. The court held that a violation
of this type of statute was negligence
per se.

The second catetory consists of
‘violation[s] of any other statute
which establishes a duty to take
precautions to protect a particular
class of persons from a particular type
of injury.' 1Id. The court held that

a violation of this type of statute

was also negligence per se but it did
'not necessarily mean that there [was]
actionable negligence.'

Boles v. Brackin, 411 So.2d 280 at 281 (Fla. lst DCA 1982),

under reView, S.Ct. Case No. 61,978, quoting Dedesus V.

Seaboard Coastline Railroad, 281 So.2d 198 (Fla. 1973).

The per se negligence attempted to be alleged against
DBR by plaintiffs in the instant case is clearly not of the

first category. EVen if DBR were under any duty to require
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strict compliance with the elevator code without exception
(which they are not), the Amended Complaint and Proposed
Second Amended Complaint still fail to sufficiently allege
the remaining elements of proof necessary to render such

negligence per se actionable as described in the second

category.

The Amended Complaint alleged DBR failed to require
compliance with the elevator code, although the allegations
are not clear, in these respects: 1. One-piece handrail
obstructed the emergency door, 2. The distance from the
emergency door to the adjoining car emergency door exceeded
two feet six inches, 3. There were obstructions in the hoist-
way between elevators, 4. The alarm bell was located outside
the hoistway and no janitor, mechanic, or engineer was on the
premises and no telephone was in the car, 5. The emergency
door lock was able to be opened with other than the specially
designed key, 6. No hoistway or emergency door key was present
in a break-glass box or on the premises.

However, these allegations are legally insufficient
to form a basis for actionable negligence per se, even if the
conditions were present on the day of the last inspection prior
to the accident, since the complaint fails to establish how
these proVisions are designed to protect users of the elevator
against injury suffered in their own unannounced, unassisted,

unauthorized escape attempt resulting in a fall.
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Rather, the handrail obstruction provision, the two
foot six inch distance provision, and the hoistway obstruction
provision are, on their face, obviously aimed at protecting
against a passenger being trapped in an elevator with
escape personnel unable to get in the emergency door and
unable to protect the passenger who is exiting from the side
emergency door and having to traVel more than a short distance
in the open elevator shaft to enter the adjoining emergency
door in the adjacent car. There are no allegations that the
injury occurred under these circumstances and it clearly did
not.

The alleged provision requiring the alarm bell to
be outside the hoistway and the requirement of personnel on the
premises or the presence of a telephone in the eleVator car,
even if such could be proved to be required by the elevator
code, are obviously provisions intended to protect against a
trapped passenger being unable to summon assistance with the
alarm bell and being unable to be assisted out of the elevator
by proper personnel. However, the Amended Complaint reVeals
that the alarm bell was neVer rung and no personnel were ever
summoned for assistance. The Amended Compalint, as well as
the Proposed Second Amended Complaint, therefore, failed to
establish how the alleged code provisions were intended to
protect against the injury received by Joseph Bryan when he

jumped from the elevator and fell down the hoistway.
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Similarly, the Amended Complaint fails to allege
facts or circumstances indicating that noncompliance with the
alleged provisions requiring keys on the premises in a break-
glass box were designed to protect against unassisted escape
attempts. To the contrary, the proVision is clearly designed
to provide escape personnel with a key to enable them to enter
the hoistway in order to rescue passengers. It is clear in
this case that Joseph Bryan made no attempt to summon escape
personnel. 'Therefore, this allegation can proVide no basis
for a claim based upon negligence per se.

In order for negligence per se to constitute

actionable negligence, the additional element of proximate

cause of the injury by the violation of a rule or statute is
required. The Amended Complaint and the Proposed Second
Amended Complaint failed to allege any ultimate facts demon-
strating that violation or noncompliance with the elevator
code was the proximate or legal cause of Joseph Bryan's
accident. The sequence necessary to be established in order
to tie any code violations to the injuries received by Joseph
Bryan is too tenuous, indirect, and improbablé that such a
sequence provides a legally insufficient basis upon which a
jury could find that DBR's alleged negligence per se was in
any way the proximate cause of Joseph Bryan's injruies or
death. Therefore, the allegation of an action based upon
negligence per se against the Department of Business Regulation

was properly dismissed and, therefore, should be affirmed.
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CONCLUSION

DBR enjoys sovereign immunity in this case. The

First District misapplied the Commercial Carrier test.

It may be that Commercial Carrier no longer has validity

in police power cases in light of the Nielson trilogy.

In any event, taking into consideration the elements, in

the face of Section 768.28, Florida Statutes, for the continued

existence of sovereign immunity in some tort cases, such as
the separation of powers, there are vital reasons some of a
constitutional nature, for finding DBR immune from suit.
Moreover, when the Second District's approach to the issue is
compared to the First District's it is clear that there is
conclict which requires reconciliation.

The Second District's approach should be approved by
this Court. DBR did not own, operate, install, design or
maintain the elevator. Therefore, there is no direct opera-
tional act by DBR which contributed to the death of the
decedent. The inspection by DBR necessitated the exercise
of jﬁdgment on the part of the elevator inspector, judgement
which should be insulated from the scrutiny of judge and
jury.

The Fourth District has followed the approach of the
Second District as to some judgmental enforcement decisions

but did not follow the approach as to building inspections.
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Instead it followed the Third District's approach in
Trianon, a case now pending before this Court. There is
confusion in the Fourth District, as evidenced by its

split in approach in Carter and The Manors of Inverrary,

and as evidenced by the three opinions in the latter case.
Chief Judge Anstead's opinion in that case is commended to
this Court as answering the First District's rationale in

this case.

If Trianon is reversed, the First District should be
reversed in this case, too. If not, this Court should still
reverse because the complaint does not state a cause of
action in negligence. Whether sovereign immunity applies,
then, or not, the trial court was correct in dismissing the
Amended Complaint and the First District's reversal should,
itself, be reversed.

Respectfully submitted,

DAVID M. MALONEY \]
Deputy General Counsel

Department of Business Regulation
725 South Bronough Street
Tallahassee, Florida 32301

(904) 488-7365
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