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•� 
ISSUE VI .� 

THE TRIAL COURT ERRED BY FAILING 
TO CONSIDER EVIDENCE OF MITIGATING 
CIRCill1STANCES INCLUDING APPELLANT'S 
POTENTIAL FOR REllABILITATION, HIS 
FAMILY BACKGROm~D, AND APPELLANT'S 
RELATIONSHIP WITH THE DECEASED. 

As argued under Issue V, supra, the trial court was 

constitutionally required to consider all evidence offered in 

mitigation. Eddings v. Oklahoma, 455 u.S. 104,113-115,117, 102 

S.Ct. 869, 71 L.Ed.2d 1,10-12 (1982); Lockett v. Ohio, 438 u.S. 

586,604, 98 S.Ct. 2954, 57 L.Ed.2d 973,990 (1978); Pope v. State, 

441 So.2d 1073,1076 (Fla.1983); Amends. VIII and XIV, U.S. Const. 

Appellant presented evidence of his potential for re­

habilitation. Dr. Slomin testified that Appellant's precepts 

were those of a normal, intelligent, bright individual. There 

were no delusions, overt hostility, nor aggression. (R1280) 

While Appellant suffered from an antisocial personality disorder 

(R128l,1288), Dr. Slomin had treated persons with such disorders 

(R1283,1284), and Appellant would be able to function adequately 

within a jail environment. (R1285,1286) Appellant had attended 

two years of college. (R1287,1288) 

Ms. Singletary testified that Appellant participated 

fully in her group counseling sessions and had done a lot of re­

evaluating. He initiated a study group. (R1295) Appellant had 

made the appropriate adjustment to life in jail. She had ob­

served a definite improvement and was not aware of any negative 

reports about his behavior. (R1296) 

Appellant testified that he sought treatment for his 

• alcoholism in a self-help program and had not had any alcohol 
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• 
for eight or nine months. He was chairman of the Jail Alcohol 

Program which met every Tuesday night. He was active in church 

and began a prayer group which met every night. He was taking 

a Bible study course and passed out Bibles to new men in the 

pod. He was active in Ms. Singletary's group. (R1308,1309) 

• 

The trial court's findings regarding mitigating cir­

cumstances completely omitted this evidence of Appellant's 

potential for rehabilitation. (R1391-1394) In Eddings v. 

Oklahoma, supra, the United States Supreme Court found evidence 

that Eddings suffered from an antisocial personality disorder 

but could be rehabilitated by fifteen to twenty years of inten­

sive therapy was mitigating. Id., 455 u.S. at 107-108,115, 71 

L.Ed.2d at 6,11. This Court has ruled, "A person's potential 

for rehabilitation is an element of his character and therefore 

may not be excluded from consideration as a possible mitigating 

factor." Simmons v. State, 419 So.2d 316,320 (F1a.1982)~ In 

McCampbell v. State, 421 So.2d 1072,1075-1076 (Fla.1982), this 

Court found that the defendant's prior record as a model prisoner, 

his positive intelligence, and personality traits showing a 

potential for rehabilitation were mitigating circumstances. 

Appellant presented mitigating evidence regarding 

his family background. Dr. Slomin testified that both his 

parents and his brothers were alcoholics. (R1278) The presen­

tence investigation report stated that Appellant was raised by 

alcoholic parents and experienced physical and mental abuse. 

(R45l) 

• 
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Again, the� court ignored this evidence of Appellant's 

•� troubled family history. (R1391-1394) In Eddings v . Oklahoma, 

supra, the United States Supreme Court found evidence of a 

simi1ary troubled family background to be mitigating. Eddings 

was the child of divorced parents, an alcoholic mother and a 

father who beat him. Id., 455 U.S. at 107,115, 71 L.Ed.2d at 

6,11. This Court has also found evidence of the defendant's 

family background to be mitigating. ~1cCampbe11 v. State, supra, 

421 So.2d 1072,1075-1076 (F1a.1982); Shue v. State, 366 So.2d 

387,389-390 (F1a.1978). Shue had suffered a childhood of 

brutality and deprivation. Id. 

• 
Finally, Appellant presented mitigating evidence con­

cerning his relationship with the deceased. Richardson's mother 

testified that Appellant loved her son. (R1302) He came to the 

defense of and helped Richardson a number of times. Richardson 

was jealous of Appellant. Appellant felt threatened by him. 

(R1304) Appellant testified that he lived with Richardson's 

mother, and Richardson began living with them. (R1317,1318) He 

also testified that he loved Richardson and had come to his 

defense and helped him. (R1309-1311) 

Once again, the court ignored this evidence of Appel­

lant's relationship with the deceased. (R139l-l394) This Court 

has found the domestic relationship between the defendant and 

the deceased to be a mitigating circumstance. Herzog v. State, 

439 So.2d 1372,1381 (F1a.1983). 

While the� trial court was entitled to determine what 

• weight to give to the mitigating circumstances of Appellant's 
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• 
potential for rehabilitation, his family background, and his re­

lationship with the deceased, the court was not entitled to 

give them no "i.veight by refusing to consider them. Eddings v. 

Oka1homa, supra, 455 u.s. at 113-115, 71 L.Ed.2d at 10-11. The 

court's error in failing to consider relevant evidence of miti­

gating circumstances requires reversal of the death sentence 

and remand for resentencing . 

• 

•� 
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•� 
ISSUE VII. 

THE TRIAL COURT EP~ED BY IN­
STRUCTING THE JURY UPON AND 
FINDING AS AN AGGRAVATING CIR­
Cm~STA}~CE THAT THE MURDER WAS 
COLD, CALCULATED, AND PREMEDI­
TATED BECAUSE THE EVIDENCE WAS 
LEGALLY INSUFFICIENT TO ESTABLISH 
THAT CIRCUMSTANCE. 

Section 921.141(5), Florida Statutes (1981), provides 

in pertinent part: 

Aggravating circumstances shall be limited 
to the following: 

* * * *� 
(i) The capital felony was a homicide and 

was committed in a cold, calculated, and pre~ 

meditated manner without any pretense of 
moral or legal justification. 

This Court� has ruled that this aggravating circumstance 

•� "ordinarily applies in those murders which are characterized as 

executions or contract murders .... " McCray v. State, 416 So.2d 

804,807 (Fla.1982). This circumstance does not apply where the 

evidence does not show beyond a reasonable doubt that there was 

a heightened degree of premeditation, calculation or planning. 

Richardson v. State, 437 So.2d 1091,1094 (Fla.1983). See also 

Washington v. State, 432 So.2d 44,48 (Fla.1983). 

This case did not involve an execution or contract 

type killing. The evidence showed that Appellant and Richardson 

were walking together down the street talking. (R703,704,7l6,7l7, 

736,741,756,766) They appeared to have been drinking. (R7l7) 

There was a sound of breaking glass. (R704,737,757) Richardson 

• 
was lying on the ground. Appellant stood or kneeled over him 
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and told him to get up. (R704,705,737,757,758) After walking 

~ about for a moment, calling out to Richardson and looking at 

him (R705,706,737,758), Appellant wandered into a vacant lot 

and found a concrete block. He returned and threw the block 

down on Richardson's head several times in full view of three 

witnesses. (R706-708,737-740,758,759) When a fourth witness 

appeared and called out to him, Appellant dropped the block a 

final time and ran away. (R708,728,729,739,740,760,767,771,772, 

776) 

Upon being picked up by his friends while hitchhiking, 

Appellant immediately confessed and tried to improvise an alibi. 

(R863-867,888-891) When asked why he killed Richardson, Appel­

lant said he was angry. (R883,892) ~~en questioned by the police, 

Appellant admitted going out drinking with Richardson and having 

~ four or five beers but denied having seen Richardson after he 

got into a fight and left the bar. (R957,959) 

The State failed to prove beyond a reasonable doubt 

that there was any heightened degree of premeditation, calcula­

tion, or planning. Instead, the evidence showed an extemporaneous 

homicide after two drinking companions had been involved in a 

bar fight. The homicide was so unplanned that Appellant had 

to resort to finding a weapon at the scene. This Court has 

repeatedly held that such extemporaneous homicides are not cold, 

calculated, and premeditated. ~, Drake v. State, 441 So.2d 

1079 (Fla.1983) (defendant met victim in bar, took her to wooded 

area, tied hands behind back with bra, and stabbed her eight 

times); Herzog v. State, 439 So.2d 1372 (Fla.1983)(defendant 
~ 
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smothered� and strangled girlfriend after argument); Richardson 

~	 v. State, 437 So.2d 1091 (Fla.1983) (defendant repeatedly struck 

burglary victim in head with fence post and cut victim); Mann 

v. State, 420 So.2d 578 (Fla.1982) (defendant abducted ten year 

old girl, stabbed and cut her several times, fractured her skull). 

The Florida Standard Jury Instructions in Criminal 

Cases provide, at p.78, "Give only those aggravating circum­

stances for which evidence has been presented." Yet the trial 

court overruled defense counsel's objection that the cold, cal­

culated, and premeditated circumstance did not apply to this 

case (Rll15-1ll8) and instructed the jury on it. (R1360) The 

court erroneously found that the homicide was cold, calculated, 

and premeditated despite the legal insufficiency of the evidence. 

(R1388-l39l) 

~	 Consideration of an improper aggravating circumstance 

by the court and jury requires reversal of the death sentence and 

remand for a new sentencing proceeding before a new jury when 

there are also mitigating circumstances. Perry v. State, 395 

So.2d 170,174-175 (Fla.1980); Elledge v. State, 346 So.2d 998, 

1002-1003 (Fla.1977). Since there were mitigating circumstances 

considered by the court (R139l-l394) as well as evidence of 

mitigating circumstances the court failed to consider, see Issue 

VI, supra, the trial court's instruction to the jury and reliance 

upon the unproven circumstance of cold, calculated, and premedi­

tated requires reversal of the death sentence and remand for a 

new sentencing proceeding before a new jury. 

~ 

-40­



• 
ISSUE VIII. 

THE TRIAL COURT ERRED BY FINDING 
THAT THE LAW REQUIRED IMPOSITION 
OF THE DEATH PENALTY IN THIS CASE. 

After the trial judge stated her findings regarding 

aggravating and mitigating circumstances (R1384-l394), she noted 

that she had long opposed the death penalty as a criminal defense 

attorney. (R1394,1395) She then stated, "But I took an oath 

when I became a judge and swore that I would uphold the law, 

and the law of this state says you have forfeited your right to 

live." (R1395) Immediately following this statement, the judge 

sentenced Appellant to death. (R1395) 

• 
By finding that the law compelled her to sentence Ap­

pellant to death, the judge misinterpreted the law. Nothing in 

Section 921.141, Florida Statutes (1981), required the court to 

impose a death sentence under any circumstances. Section 921.141 

(3) gave the court discretion to sentence Appellant to life 

imprisonment or death, requiring only that a death sentence be 

supported by written findings setting forth sufficient aggra­

vating circumstances and that there were insufficient migitaging 

circumstances to outweigh the aggravating circumstances. 

Florida's death penalty statute was not intended to 

mandate a death sentence in any case but to guide the trial 

court in the exercise of its discretion so that death sentences 

would not be imposed arbitrarily. See Proffitt V. Florida, 

428 U.s. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976); State v. 

Dixon, 283 So.2d 1 (Fla.1973), cert.den. sub nom., Hunter v. 

• Florida, 416 U.s. 943, 94 S.Ct. 1950, 40 L.Ed.2d 295 (1974). 
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• 
If the statute provided for a mandatory death sentence under any 

circumstances, no matter how narrowly defined, it would be uncon­

stitutional. See Roberts v. Louisiana, 428 u.S. 325, 96 S.Ct. 

3001, 49 L.Ed.2d 974 (1976). 

In Ross v. State, 386 So.2d 1191,1197-1198 (F1a.1980), 

this Court reversed a death sentence and remanded for reconsider­

ation of the sentence because the trial judge gave undue weight 

to the jury's recommendation of death and failed to exercise 

his own reasoned judgment as required by the law. Here, the 

trial judge failed to exercise her own reasoned judgment because 

she erroneously found that the law required her to sentence Ap­

pellant to death. The death sentence must be reversed and the 

cause remanded for reconsideration of the sentence. 

• 

• 
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•� 
ISSUE IX.� 

THE DEATH SENTENCE IN THIS CASE 
IS DISPROPORTIONATE IN COMPARISON 
WITH PRIOR CASES IN ~mICH THIS 
COURT HAS REVERSED DEATH SENTENCES 
AND ORDERED IMPOSITION OF LIFE 
SENTENCES. 

Proportionality review is an inherent aspect of this 

Court's review of all capital cases necessary to ensure ration­

ality and consistency in the imposition of the death penalty. 

Booker v. State, 441 So.2d 148,153 (Fla.1983); Sullivan v. State, 

441 So.2d 609,613 (Fla.1983). Such review is a discrete func­

tion separate from the process of determining procedural re­

gularity and proper consideration of aggravating and mitigating 

circumstances. Brownv. Wainwright, 392 So.2d 1327,1331 (Fla. 

1981).

• When compared with prior cases in which this Court 

reversed death sentences and ordered the imposition of life 

sentences, the facts in this case do not call for the imposition 

of the death penalty. Appellant was convicted of killing the 

adult son of his lover. (R293,297,298,1299,1300) Richardson 

had tried to kill his mother. (R1300) Richardson was jealous 

of Appellant, and Appellant felt threatened by him. (R1304) 

On the night of the homicide they went out drinking together. 

(R9S7) Appellant became angry (R883,892) after they had become 

involved in a bar fight. (R959) When Richardson fell down in 

the street and wouldn't get up (R704-706,737,757,758) Appellant 

found a concrete block nearby and struck Richardson with it 

several times. (R706-708,737-739,758,759) However, Richardson 

• may have been unconscious after the first blow. (R847) 

-43­



• 
This Court has reversed death sentences and remanded 

for the imposition of life sentences in numerous cases involving 

homicides which were as bad or worse than the present case. 

• 

~, Herzog v. State, 439 So.2d 1372 (Fla.1983) (after argument 

with girlfriend, defendant gagged her, tried to smother her 

with pillow, strangled her, and burned corpse); Richardson v. 

State, 437 So.2d 1091 (Fla.1983) (defendant bludgeoned burglary 

victim by striking him repeatedly with fencepost, also cut victim); 

Cannady v. State, 427 So.2d 723 (Fla.1983)(defendant stole money, 

kidnapped victim, drove to remote area, shot victim five times); 

Mann v. State, 420 So.2d 578 (Fla.1982)(defendant abducted ten 

year old girl, stabbed and cut her several times, fractured her 

skull); Blair v. State, 406 So.2d 1103 (Fla.198l)(defendant 

planned murder of wife after argument, shot her, cleaned up 

scene, destroyed evidence, buried wife in backyard, poured 

concrete slab over burial site); McKennon v. State, 403 So.2d 

389 (Fla.198l) (defendant murdered employer by beating her head 

against floor and wall, strangling her, slicing her throat, 

breaking ten of her ribs, and stabbing her); Welty v. State, 

402 So.2d 1159 (Fla.198l) (after engaging in homosexual acts 

with victim for remuneration, defendant stole stereo and car 

while drunken victim slept, returned and struck victim several 

times in neck, strangled him, and set fire to bed); Neary v. 

State, 384 So.2d 881 (Fla.1980) (defendant raped and strangled 

elderly woman during burglary and robbery); Brown v. State, 367 

So.2d 616 (Fla.1979) (elderly victim abducted, robbed, beaten, 

•� 
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shot, and drowned by defendant and accomplices); Burch v. State, 

4It 343 So.2d 831 (Fla.1977) (defendant stabbed young woman 35 or 36 

times during attempted rape); Halliwell V. State, 323 So.2d 557 

(Fla.1975) (defendant repeatedly struck lover's husband with 

metal breaker bar, dismembered body, and threw it in creek); 

Swan v. State, 322 So.2d 485 (Fla.1975) (defendant tied, gagged, 

and severely beat middle-aged woman during burglary, victim 

died a week later). 

Because the death penalty in this case is dispropor~ 

tionate in comparison with prior cases, this Court must reverse 

the death sentence and remand for resentencing to life. 

4It 

4It� 
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• 
CONCLUSION 

Appellant respectfully requests this Honorable Court 

to grant the following relief: with regard to Issues I and II, 

reverse the judgment and sent.ence and remand for a new trial; 

with regard to Issue IX, reverse the death sentence and remand 

for imposition of a life sentence; ~.Tith regard to Issues III, 

IV, V, and VII, reverse the death sentence and remand for a new 

sentencing proceeding before a new jury; with regard to Issues 

VI and VIII, reverse the death sentence and remand for resen­

tencing by the trial court. 
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PUBLIC DEFENDER 
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• 
CERTIFICATE OF SERVICE 
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