
1188, 1189 (Fla. 1980), cert. denied, 450 U.S. 927, 101 S.Ct. 

1384, 67 L.Ed.2d 359 (1981), that the requisite "palpable 

abuse of discretion" must clearly and affirmatively appear in 

the record. No such abuse of discretion appears in this case. 

It should first be recognized that the trial court did 

grant Appellant's first motion for a continuance. See Order 

Granting Motion to Continue (R 110). Also, as counsel for 

Appellant has informed the Court, the trial court subsequently 

appointed an additional attorney and an investigator to assist 

Appellant's trial counsel (Brief of Appellant at 21). Thus, 

Appellant's defense was not overwhelmed as Appellant would 

attempt to lead this Court to believe. 

The trial court specifically noted at sentencing that 

4It Appellant's counsel had done a thorough job preparing the 

case, and he commented about the great number of depositions 

of potential witnesses (R 656, 657). In addition to the 

trial court's comments, the State respectfully directs the 

Court's attention to the numerous pre-trial motions filed by 

Appellant's trial counsel. These motions were in addition 

to the motions filed by the co-defendant's trial counsel which 

were also applicable to Appellant. 

Appellant has argued that notwithstanding all that was 

done, he could have done more if he had had _more time . However, 

this argument is refuted by trial counsel's candid statement 

on the record that he could be effective with what he had 

done (R 1745). It should also be recognized that this same 

laywer admitted during the hearing on the motion for new trial 
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that the State's case had been "devastating," and that he still 

had never been able to determine why the murder had occurred 

(SR 61). He also candidly recognized that the denial of the 

motion for continuance had not affected the guilt phase of 

the trial (SR 62). In response to these statements, the 

prosecutor was quick to point out that the only witnesses 

that trial counsel had been unable to depose were witnesses 

who had informed the State that although they had been present 

in the area near the murder, they had seen nothing (SR 64). 

Consequently, none of these witnesses were used by the State 

and their names were given to the defense only because of 

strict compliance with the discovery rules. The prosecutor 

also argued that Appellant was unable to show prejudice 

because to that day no information had been developed although 

the trial had occurred more than a year prior to the hearing 

on the motion for new trial (SR 65). 

In that regard, it should be remembered that the 

defense during voir dire on several occasions tipped the jury 

off that there would be evidence of the so-called Dixie Playboys. 

Yet, no such evidence was offered at trial even though both 

defense lawyers had promised such evidence during their opening 

statements. The only mention of the Dixie Playboys during 

the trial testimony was that inmate Thomas had no knowledge 

of the group and that the prison inspector had found no 

evidence to tie the defendants to the group (R 1962, 2051). 

Thus, the prosecutor correctly pointed out that at best 

Appellant's attempt to show prejudice was pure conjecture. 
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Appellant's reliance upon Valle v. State, 394 So.2d 1004 

(Fla. 1981) is misplaced because of the obvious factual 

differences between the two cases. In Valle, the defendant was 

forced to go to trial within 24 days of his arrest--however, 

in Appellant's case, the trial court granted a continuance. 

In Valle, the defense was denied the opportunity to present 

a psychiatric witness--however, in Appellant's case, 

psychological testimony was presented in the penalty phase. 

In Valle, the defense claimed that there had been insufficient 

time to develop mitigating witnesses--however, in Appellant's 

case, mitigating evidence was attempted to be presented, and 

there was no complaint that other character-type witnesses 

might be available if more time was given. In addition to 

these differences, the most obvious difference between the 

two cases is the difference between 24 days and the number of 

days between May 5, 1983 and September 26, 1983. 

Three years after Valle was decided the United States 

Supreme Court wrote United States v. Cronic, U.S. 

80 L.Ed.2d 657 (1984); In that case, a lawyer had been 

given only 25 days to prepare for trial even though the 

government had taken four and one-half years to investigate 

and file the case. A lower court reversed the defendant's 

conviction solely on the basis that not enough time had been 

allowed to prepare for trial even though there had been no 

proof that any trial errors had occurred, that trial counsel's 

performance had prejudiced the defense, or that he had not 

acted as a reasonable advocate. The United States Supreme Court 
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reversed while recognizing that not every refusal to postpone 

a criminal trial will give rise to an irrebutable presumption 

that prejudice can be presumed without any inquiry into what 

actually occurred at the trial. The State submits that this 

same rationale should be applicable in Appellant's case--and 

since even at this late date Appellant is unable to demonstrate 

any evidence whatsoever which could have been developed that 

would have assisted the defense either during the guilt phase 

or the penalty phase, it simply cannot be said that the trial 

court abused its discretion when it denied the motions for a 

continuance. Cooper, supra. 

In summary, the record reveals that Appellant's trial 

counsel filed numerous pre-trial motions on his own while 

adopting the pre-trial motions filed by the co-defendant. 

The trial court specifically recognized all that trial counsel 

had done and while recognizing that in nearly every case more 

could be done, the trial court found no prejudice in this 

case. This finding is supported by the record, especially 

in light of the fact that no concrete evidence was offered 

at the motion for new trial hearing which was held more than 

one year after Appellant was convicted. Appellant's present 

counsel has based his arguments upon conjecture--however, 

conjecture is not enough to demonstrate a palpable abuse of 

discretion on the record. The motions to continue were 

properly denied. 
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ISSUE III� 

THE TRIAL COURT CORRECTLY DENIED 
APPELLANT'S MOTION TO EXCLUDE THE 
UNIFORMED CORRECTIONAL OFFICERS FROM 
THE COURTROOM. 

Appellant's next argument is that the trial court committed 

reversible error when it denied his motion to exclude the 

uniformed correctional officers from the courtroom. The 

grounds for this motion were that Appellant was denied a fair 

trial because of the presence of the correctional officers. 

Appellant's argument must fail for several reasons. 

First, the motion was not made until the conclusion of the 

trial--a time which the State contends was too late. Appellant 

should have prior to trial argued in his motion for change of 

. venue that he would be denied a fair trial because of the 

presence of the correctional officers. This Court has already 

recognized that Union County is a small county and that many 

of the citizens of that county either work for the Department 

of Corrections or are related to such workers. See,~, 

Lusk v. State, supra and Morgan v. State, 415 So.2d 6 (Fla.), 

cert. denied, u.s. , 103 S.Ct. 473, 74 L.Ed.2d 621 

(1982). 

Appellant could have asked for an evidentiary hearing� 

in the trial court in order to prove his contentions. However,� 

since he did not do so, he is unable to demonstrate any� 

prejudice whatsoever--especially in light of the overwhelming� 

evidence against him. Of course, since reversible error� 

cannot be predicated upon conjecture, Sullivan v. State,� 
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303 So.2d 632, 635 (Fla. 1974), Appellant should not be 

persuasive on this point. 

Counsel for the State has been unable to find a single 

case in which the presence of uniformed correctional officers 

results in a per se unfair trial. Significantly, counsel 

for Appellant did not refer to any such case in his brief. 

However, although there are apparently no cases directly 

on point, the Eleventh Circuit's recent opinion in Zygadlo 

v. Wainwright, 720 F.2d 1221 (11th Cir. 1983), cert. denied, 

u.S. 104 S.Ct. 1921, 80 L.Ed.2d 468 (1984), is 

instructive. In that case, the defendant complained that 

the jury had seen him while he was wearing physical restraints. 

The Court noted that there were uniformed officers and plain 

clothes officers both at the defense table and in the court­

room. The Court found that the defendant had been unable 

to demonstrate any prejudice from either the restraints or 

the presence of the officers and the grounds for the objection 

at the trial (like the grounds here) were merely that the 

defendant was deprived a fair trial. The Eleventh Circuit 

refused to order the district court to grant a writ of 

habeas corpus because the Court was unable to determine from 

the record that the trial court abused its discretion in 

conducting the trial the way it did. The State submits that 

the same should be true in Appellant's case. See also Dorman 

v. United States, 435 F.2d 385, 398 (D.C. Cir. 1970) (en bane) 

and� Hardee v. Kuhlman, 581 F.2d 330, 332 (2d Cir. 1978). 

As a final note, if this Court has already concluded 
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that the presence of correctional officers on the jury is not 

per se prejudicial, i.e., Morgan, supra, and Lusk, supra, it 

should almost go without saying that the mere presence of the 

officers in the courtroom, without more, does not constitute 

error. And this is especially true in light of the fact that 

it is presumed that the jury followed its instruction to base 

its verdict solely upon the evidence adduced at trial (R 2267). 

Also, the jury was instructed that its verdict should not 

depend on whether it felt sorry for anyone or angry at anyone 

(R 2270). 

In support of his argument on appeal, Appellant has 

contended that there were subtle indicators which should have 

motivated the trial court to grant Appellant the relief 

requested. See Brief of Appellant at 31. However, all of 

these so-called "reasons" are reasons which could have 

supported a motion for change of venue--the denial of which 

Appellant has not even seen fit to challenge on appeal. 

Accordingly, this Court should not be persuaded by Appellant's 

argument since Appellant has failed to prove anything but 

instead relied merely upon conjecture. Sullivan, supra. 
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ISSUE IV 

THE TRIAL COURT'S IMPOSITION OF THE 
DEATH SENTENCE UNDER THE FACTS OF THIS 
CASE DID NOT CONTRAVENE THE EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION. 

Incredibly, Appellant is now claiming that he should not 

have received a death sentence simply because his co-defendant 

was sentenced to life imprisonment. The State submits that 

under the facts of this case, this argument borders on the 

point of being frivolous. 

Florida's capital punishment law has been upheld by 

the United States Supreme Court because the death penalty 

is not given (or upheld on appeal) unless the facts and 

circumstances pertaining to the individual defendant merit 

death. Proffitt v. Florida, 428 U.S. 282, 96 S.Ct. 2960, 

49 L.Ed.2d 913 (1976). From the very beginning of this case, 

even Appellant's trial counsel recognized that Appellant's 

conduct was much more reprehensible than that of the co­

defendant--defense counsel recognized prior to trial that 

"my client is going to be treated as being a great deal more 

culpable than the co-defendant in the cause." (R 1727) 

Counsel's understanding was proven to be true by the 

evidence adduced by the State. For example, it was Appellant 

who drove his knife through Dennard's skull all the way to 

Dennard's shoulder and spine. It was Appellant who told 

Dennard that he was going to die while Dennard was begging 

for his life. It was Appellant who placed his foot on the 
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door to the office thus preventing Dennard from being rescued 

by the other officers. It was Appellant who committed (and was 

convicted) of the knife assaults on the other officers. And 

in that regard, it was Appellant who stabbed Barker, retreated 

and then returned before fleeing the last time. It was 

Appellant who informed another inmate that he thought he had 

killed a guard. 

It is the State's position that the above discrepancies 

between the two defendants fully demonstrate that Appellant 

deserved the death penalty. Should, however, the Court 

disagree, it should be noted that the Constitution does not 

require equal treatment at sentencing--rather, the focus is 

upon whether the person who received the death sentence 

deserved it, and not whether someone who did not receive 

a death sentence deserved it. Antone v. Strickland, 706 F.2d 

1534, 1538 (11th Cir. 1983). See also Thompson v. State, 

410 So.2d 500 (Fla. 1982). Moreover, Appellant's argument 

has already been rejected by this Court. See Bassett v. 

State, 449 So.2d 803, 808 (Fla. 1984), which cited Jacobs 

v. State, 396 So.2d 1113 (Fla.), cert. denied, 454 u.S. 933, 

102 S.Ct. 430, 70 L.Ed.2d 239 (1981). Appellant should not 

be persuasive on this point. 
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ISSUE V 

THE TRIAL COURT DID NOT COMMIT A 
PALPABLE ABUSE OF DISCRETION WHEN 
IT DID NOT FIND A MITIGATING FACTOR 
RELATING TO APPELLANT'S CHARACTER. 

Appellant's final point is that the trial court erred when 

it failed to find a mitigating factor relating to Appellant's 

character. The State submits that this case is controlled 

by Pope v. State, 441 So.2d 1073, 1076 (Fla. 1983), in which 

this Court recognized that when the record reflects that the 

trial court considered all evidence in mitigation, the trial 

court's failure to find a specific mitigating factor (or any 

factor in mitigation) is not error unless there has been a 

palpable abuse of discretion. See also Daugherty v. State, 

419 So.2d 1067 (Fla. 1982), cert. denied, u.S. , 103 

S.Ct. 1236, 75 L.Ed.2d 469 (1983). In Pope, the alleged 

mitigating factor was brought out through a psychiatrist whose 

testimony was unrebutted--the same is true in Appellant's 

case since the State did not attempt to rebut the testimony 

of his psychologist. The State relied upon its cross-

examination which placed in doubt nearly all of what the 

psychologist had to say, including the reliability of the 

IQ test given Appellant. On cross-examination, the psychologist 

admitted that persons with low IQ's did not necessarily 

become criminals and that many persons with low IQ's were 

honest. The trial court considered all of the evidence that 

was offered, and it simply cannot be said that the trial court 

committed a palpable abuse of discretion when it found in 
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mitigation only that Appellant was 18 years old at the time of 

the offense. 

However, should the Court somehow disagree with the trial 

court's findings, the State asserts that the error would have 

to be harmless beyond a reasonable doubt. This is especially 

true when it is considered that the trial court should have 

found several other aggravating circumstances. For example, 

at the time of sentencing, Appellant stood convicted of the 

attempted murders of the three other officers who had been 

stabbed in the incident. Section 92l.l4l(5)(b), Fla. Stat.; 

Johnson v. State, 438 So.2d 774, 778 (Fla. 1983), cert. denied, 

u.S. ,104 S.Ct. 1329 (1984). The trial court also 

could have (and should have) found that the capital felony 

was especially heinous, atrocious, or cruel. Section 92l.l4l(5)(h), 

Fla. Stat.; Lusk v. State, supra; Mason v. State, 438 So.2d 

374, 379 (Fla. 1983), cert. denied, 104 S.Ct. 1330 (1984). 

Finally, the trial court could have (and should have) found 

that the murder was committed in a cold, calculated manner 

without any pretense of moral or legal justification. 

Section 92l.l4l(5)(i), Fla. Stat.; O'Callaghan v. State, 429 

So.2d 691 (Fla. 1983). 

The State respectfully urges the Court not to be misled 

by Appellant's attempts to convince the Court that the trial 

court refused to consider non-statutory mitigating factors. 

There is no such indication in the record, and to the contrary, 

the record reveals that the trial court did not restrict any 

mitigating evidence and that the trial court patiently listened 
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to all that was offered. Moreover, contrary to Appellant's 

assertions, this Court has already held that a defendant's 

intelligence level does not necessarily constitute a mitigating 

factor when the defendant is of dull normal intelligence. See, 

~., Ruffin v. State, 397 So.2d 277 (Fla.), cert. denied, 

454 U.S. 882, 102 S.Ct. 368, 70 L.Ed.2d 194 (1981). Although 

Appellant cited Ruffin in his brief, Appellant then proceeded 

to argue that Appellant's intelligence level should have been 

found in mitigation anyway. Although there was evidence that 

Appellant was a follower, there was no such evidence in this 

case that Appellant was following anyone when this incident 

occurred. In fact, Appellant's psychologist agreed that there 

was no such evidence. 

Appellant's contention that he was unable to appreciate 

the criminality of his conduct fails for the same reason. 

This is because even Appellant's own mitigating evidence in 

the form of a psychologist's testimony revealed that there was 

no indication of this mitigating factor (R 2349). 
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CONCLUSION� 

The evidence of Appellant's guilt was overwhelming, and 

Appellant has offered no reason why his convictions should be 

overturned. Concerning the death sentence, the aggravating 

factors outweigh the mitigating, and Appellant has shown no 

reason why the trial court abused its discretion when it 

followed the jury's death recommendation and concluded that 

the aggravating factors outweighed the mitigating. 
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