


the need for consistency in applying that penalty. For

example, in Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d

346, 92 S.Ct. 2726 (1972) Justice Stewart in concurring
with the court's ruling that Georgia's death penalty
statute was unconstitutional said:

These death sentences are cruel and
unusual in the same way that being
struck by lightening is cruel and
unusual. For, of all the people
convicted of rapes and murders in
1967 and 1968, many Jjust as
reprehensible as these, the peti-
tioners are among a capriciously
selected random handful upon whom
the sentence of death has in fact
been imposed.

Id. at 309-310.

Four years later, in Gregg v. Georgia, 428 U.S. 153,

49 L.Ed.2d 859, 96 S.Ct. 2909 (1976) the court reemphasized
the need for consistency:

Because of the uniqueness of the death
penalty, Furman held that it could not
be imposed under sentencing procedures
that created a substantial risk that it
would be inflicted in an arbitrary and
capricious manner. Mr. Justice White
concluded that "the death penalty is
exacted with great infrequency even
for the most atrocious crimes and. . .
there is no meaningful basis for
distinguishing the few cases in which
it is not."” 408 US, at 313, 33 L Ed
2d 346, 92 S Ct 2726 (concurring).

.+ . [Tlhe Eighth and Fourteenth
Amendments cannot tolerate the inflic-
tion of a sentence of death under
legal systems that permit this unique
penalty to be so wantonly and so
freakishly imposed." Id., at 309-310,
33 L E4 24 346, 92 S Ct 2726. (Stewart,
J., concurring).

Furman mandates that where discre-
tion is afforded a sentencing body on



a matter so grave as the determination
of whether a human life should be
taken or spared, that discretion must
be suitably directed and limited so

as to minimize the risk of wholly
arbitrary and capricious action.

Likewise, this Court early on recognized the consti-
tutional requirement of consistency, and it found that
Florida's death penalty statute provided this:

Review by this Court guarantees that
the reasons present in one case will
reach similar result to that reached
under similar circumstances in another
case. State v. Dixon, 283 So.2d 1,10
(1973).

The consistency requirement has most often surfaced in
murders involving at least two defendants. In such cases,
this Court has imposed the required consistency or explained
the inconsistency of treatment between two defendants.

In Slater v. State, 316 So.2d 539 (Fla. 1973), this

Court said Slater did not deserve a death sentence where
the triggerman got life:

We pride ourselves in a system of
justice that requires equality before
the law. Defendants should not be
treated differently upon the same or
similar facts. When the facts are
the same, the law should be the same.
The imposition of the death sentence
in this case is clearly not equal
justice under the law.

Id. at 542. Accord Malloy v. State, 382 So.2d 1190 (Fla.

1979).

Similarly, in McCaskill V. State, 344 So.2d 1276 (Fla.

1977), this Court reduced McCaskill's death sentence to life

imprisonment, and in doing so it said:



The imposition of life sentences in
similar cases is not absolutely
controlling. Where they to be
ignored, however, our death penalty
statute, Section 921.141, Florida
Statutes, could not be upheld under
the requirements of Proffitt v.
Florida, supra, and Furman v. Georgia,
408 U.S. 238, 92 S.Ct. 2726, 33
L.Ed.2d 346 (1972).

Id. at 1280.

Finally in Barclay v. State, 343 So.2d 1266 (Fla.

1977), this Court upheld the trial court's override of the
jury life recommendation because Barclay's co-defendant
had received a death recommendation and had also been
sentenced to death.

Two co-perpetrators who participated
equally in the crime would have
disparate sentences were the jury's
recommendations accepted. The varia-
tion between defendants being so
nominal (a minor age difference but no
suggestion of different maturities),
the facts here do not warrant the
dispensation of unequal justice. See
Messer v. State, 330 So.2d 137 (Fla.
1976); Slater v. State, 316 So.2d 539
(Fla. 1975). "Equal Justice Under
Law" is carved over the doorway to the
United States Supreme Court building
in Washington. It would have a hollow
ring in the halls of that building if
the sentences in these cases were not
equalized. This is a case, then,
where the jury did not act reasonably
in the imposition of sentence, and the
trial judge properly rejected one of
their recommendations.

Id. at 1271. On the other hand, this Court has recognized
that differences exist between defendants, and it has
affirmed death sentences for one defendant even though a
co-defendant may have received some non-death sentence.

For example, in Downs v. State, 346 So.2d 788 (Fla. 1980),




the co-defendant minimally participated in the murder.

See also Routly v. State, 440 So.2d 1257 (Fla. 1983);

Salvatore v. State, 366 So.2d 745 (Fla. 1978).

Similarly, when the co~defendant has been a follower,

Messer v. State, 330 So.2d 137 (Fla. 1976), or the

defendant dominated the co-defendant, unequal treatment

of the defendants was justified. Witt v. State, 342 So.

2d 497 (Fla. 1977). Also, one defendant may have a
significantly worse criminal history which justifies

unequal treatment. Demps v. State, 395 So.2d 501 (Fla. 1981}).

In this case, we have none of these Variables. Bean and
Woods are remarkably similar. Their intelligence is so
low that they are either mentally defective (T-2351) (Woods)
or borderline mentally defective (T-2396) (Bean). Both
are follower types (T-2354,2399) although no evidence
exists that either one followed the other. Both have
records for committing violen& crimes: Bean has an armed
robbery conviction (T-2339), and Woods has an arson
conviction (T-670).

Moreover, they share the same culpability for the
murder of Dennard (R-594-597). Bean stabbed Dennard
first (T-1337), and Woods struck him sometime later.
Dennard died of multiple stab wounds (T-1417), and it
cannot be said that Woods' blows were more significant
than Bean's.

From the jury verdicts, the jury clearly saw Bean

as culpable of the stabbing of Anderson as Woods (R-593),
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and from the facts, Bean and Woods clearly wanted to stab
as many "crackers" as they could find. Only by fortuity
did Bean not stab Officers Harvey or Baker. That distinc-
tion, however, does not justify the different sentences
especially when the trial court did not use the convictions
for Woods' stabbing of Officers Harvey and Baker as
aggravating circumstances. The two aggravating circumstances
the court did find in sentencing Woods to death hardly
justifies the court's unequal treatment of Woods and Bean
as both factors apply with as much logic to Bean as they
do to Woods. The court found that Woods was under sentence
of imprisonment when he committed this murder (T-654).
Section 921.141(a), Florida Statutes (1983). Bean, however,
was also under a sentence of imprisonment for an armed
robbery (T-2339). The court also found that Bean and Woods
committed the murder to disrupt or hinder the lawful
exercise of governmental functions or the enforcement of the
law (T-654). Section 921.141(g), Florida Statutes (1983).
As with the first factor, this finding applies with equal
force to Bean as the court explicitly recognized (T-654).
The evidence in mitigation for Bean is also similar
to that for Woods. Bean, like Woods, had childhood seizures
(T-2378) and suffers from neurological brain damage (T-2396).
Bean is also borderline retarded (T-2386), and of the two

4
men, Bean is the more brilliant with an IQ of 73 (T-2394).

4The Department of Corrections apparently reported that Bean
had an IQ of 60 (T-2396).

- 40 -



Consequently, he is unable to profit from his past mistakes
(T-2395) and has little appreciation for the criminality
of his conduct (T-2399).
The expert who testified about Bean said that Bean
was under duress on the day of the murder because an
inmate threatened to kill him (T-2418). There is, however,
no evidence that Bean committed this murder because of
that duress, and the trial court accordingly refused to
instruct the jury on the statutory mitigating factor that
Bean committed the murder "under extreme duress or under
the substantial domination of another." (T-2432). Section
921.141(6) (e), Florida Statutes (1983).
The expert also said that Bean's capacity to
appreciate the criminality of his conduct was substantially
impaired (T-2420). The expert, however, was unsure of
the definition of "substantial":
I was hoping that maybe you could
give me some definition of what
substantial means so that I might be
able to compare it.

(T-2420).

The state never provided the requested definition,
and the expert's response remains ambiguous because of
his uncertain understanding of the meaning of the word
"substantial." In any event, the expert who examined
Woods said that Woods had a hard time conforming his

conduct to the requirements of the law (T-2371). That

difference is the only distinction between Bean and Woods,



and it is so small that it hardly justifies a sentence
disparity so enormous. This conclusion is even stronger
in light of the fact that Bean is 26 (T-2394) as compared
to Woods who is 18 (R-655).

This case thus presents the problem the trial court

in Barclay v. State, supra, avoided: The trial court here

accepted the jury's recommendations and imposed disparate
sentences upon two co-perpetrators who participated
equally in the crime. Yet, the variation between the
defendants was so nominal that the facts here do not
warrgnt the dispensation of unequal justice. Barclay at
1021. 1In short, by sentencing Woods to death, the trial
court unconstitutionally . abdicated its sentencing function

and gave the jury's recommendation of death undue weight.

Ross v. State, 386 So.2d 1191 (Fla. 1980). Under Florida's

sentencing scheme, while the jury recommendation is given

great weight, Tedder v. State, 322 So.2d 908 (Fla. 1975),

it is only a recommendation. Ultimately,'the court must
"still exercise its reasoned judgment in deciding whether
the death penalty should be imposed." Id. at 1197.
Section 921.141(3), Florida Statutes (1983). The court in

this case failed to exercise its reasoned judgment and

5'The jury votes (9 to 3 life for Bean, 7 to 5 death for
Woods) also indicate the jury's ambivalence in :
recommending death for Woods. That is, of the 12 votes,
3 voted for life for Bean and Woods, but only 5 would
have imposed death for the two men. The remaining 4
jurors were split on their recommendation.



it gave undue weight to the jury's recommendation. Woods'
death sentence is as arbitrary as being struck by
lightening, and there is no distinction between Bean and
Woods that justifies so disparate a sentence.

Woods, therefore, asks this Honorable Court to reverse

the trial court's sentence of death and remand for imposition

of a life sentence.



ISSUE v

THE COURT ERRED IN NOT FINDING ANY
MITIGATING FACTOR THAT REFLECTED
WOODS' CHARACTER.

The court, in sentencing Woods to death, rejected
Woods' low intelligence as sufficient evidence to
establish the statutory mitigating factor "that the
capacity of the defendant to appreciate the criminality
of his conduct or to conform his conduct to the require-
ments of law was substantially impaired." (R-655)

Section 921.141(6) (f), Florida Statutes (1983). The
court's analysis focused only upon one aspect of Woods'
character, and it ignored the unrebutted testimony of his
other, relevant character traits. Had the court made the
required complete character analysis it may have found

the statutory mitigating factor it rejected. If not,
certainly that analysis would have supported a finding

of some non-statutory mitigating factor. As the record
now stands, the court did not consider any non-statutory
mitigation, and from what the court said in its sentencing
order, it weighed only the applicable statutory aggravating

factors against the applicable statutory mitigating

factors. Under Lockett v. Ohio, 438 U.S. 586, 57 L.Ed.2d

973, 98 S.Ct. 2954 (1978) this is error, as the sentencer
in capital cases must consider the defendant's character
as well as the circumstances of the crime he committed.
Id. at 604. This requirement necessarily applies that the

sentencing court must conduct a complete character analysis.



The court in this case did not make that complete
character analysis. From the court's sentencing order,
Woods was merely a young man, apparently like any other
18 year o0ld, except that he had killed a prison guard.

This view of Woods not only is false, but the
unrebutted evidence about his character paints a picture
at odds with the courts incomplete analysis of Woods.
Rather than focusing upon Woods' intelligence, the court
should have used that fact to direct its inguiry.

For example, the unrebutted testimony of the court
appointed psychiatrist was that Woods had an IQ of 69,
and he is borderline retarded (T-2351)? In concrete terms
he cannot add four apples plus five apples, he cannot
define winter, he does not know how a banana and an apple
are similar (T-2368). Beyond this inability to form
abstractions, however, lies the more significant problem
that he cannot plan ahead, see the conseguences of his
actions, or anticipate long term results (T-2369). Most
significantly, Woods has a hard time conforming his
conduct to the requirements of the law because of his low
intelligence (T-2371).

Woods realizes that low intelligence by itself does
not compel a finding of some non-statutory mitigating

factor. Ruffin v. State, 397 So.2d 277 (Fla. 1981).

6Only two per cent of the population have IQ's that low
or lower (T-2351).



Moreover, when the evidence conflicts, the court can also
reject the evidence supporting some mitigating factor.

Lucas v. State, 376 So.2d 1149 (Fla. 1977). Nevertheless,

neither situation exists here as the evidence is unrebutted
and Woods' character is more complex than simply having a
low IQ.

In particular, as a corollary to his low intelligence,
Woods is easily led and is a follower (T—2353—2354)?
As a child (and at 18, he is hardly more than that) he was
hyperactive and suffered organic impairment and brain
disfunctioning (T-2356). His father beat him, and he
received no emotional support from his family (T7-2356,2357).
Although he may have outgrown his hyperactivity (T-2357)
his perceptions of the world were influenced by his
disastrous childhood (T-2357). At 18, Woods simply has had
neither the time, the intelligence, or the maturity to
sort out the good parts from the bad parts of his life and
somehow define who he is. Instead, he looks to a group for
attention (T-2356) and approval. When this craving is
combined with his pliant nature and lack of judgment, a
disaster is assured as this case demonstrates.

The trial court made no similar analysis of Woods'
character and the crime as required by Lockett. Instead,

it simply rejected Woods' low intelligence as being

7'That fact is especially significant for this case as there
is some evidence suggesting that Woods may have committed
the murder because he was told to do so or was conned into
committing the crime. See Issue
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insufficient to sustain the statutory mitigating factor
that his "capacity...to appreciate the criminality of his
conduct...was substantially impaired.” It'ignored the
other, unrebutted evidence which would have supported a
finding of that factor or supported a finding of some
non-statutory mitigating factor. That the court did not
find any mitigation, statutory or otherwise, when plenty
of unrebutted testimony existed to support such a finding,

is reversible error.



VI CONCLUSION

Based upon the arguments presented abo?e, Ronald
Woods respectfully asks this Honorable Court to re?erse
the trial court's judgment and sentence and remand for
a new trial. 1In the alternative, he asks that this
Court reverse the trial court's sentence and either
impose a life sentence or remand for a new sentencing
hearing.
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