


especially in light of the fact that from the court's sentencing order, no
significant difference exists between Bean and Woods.

Finally, the state says the court noted that Vipperman did a thorough
job (R-656,657). How, is the court to know that, especially in light of
the fact that Vipperman said he was not ready for trial, and he had many
witnesses undeposed and theories undeveloped (T-812, SR-58-62). The fact
that Vipperman deposed several witnesses does not mean he was prepared for
trial. Likewise, even though Vipperman filed several motions, most of
those were either requests for additional time, money, or help (e.g. R-106-
109,154-155,331-336,337-338) or were form type motions filed in most
capital murder cases (see e.g. R-273-275,286-287,288-298,276-277).
Significantly, except for the motions to continue, Vipperman did not
extensively argue these motions, and the court either summarily granted or
denied them (see e.g. T-780-796,801-805).

The ultimate irony of this is that appellate counsel for Woods and
the state and this Court will have spent far more time on this issue than
the court gave Vipperman to prepare for the entire trial.

ISSUE TIT

THE COURT ERRED IN NOT EXCLUDING THE LARGE NUMBERS OF
UNIFORMED DEPARTMENT OF CORRECTIONS' EMPLOYEES FROM
THE SPECTATORS' PORTIONS OF THE COURTROOM IN VICLA-
TION OF WOODS' SIXTH AND FOURTEENTH AMENDMENT RIGHTS
TO A FAIR AND IMPARTTAIL JURY AND RIGHT TO A FAIR TRTAL.

The state has presented three arguments on this issue. None with-
stand casual examination.

The state claims that Bean did not preserve this issue because it was
not raised until the end of trial (appellee's brief at p.42). In the

first place, the dbjection was not made at the conclusion of the trial;

it was made before closing argument (T-2136). Second, there is no evidence



that trial counsel noticed the large number of guards in the spectators'
section before he raised the objection or that half of the gallery was
filled with uniformed Department of Corrections' employees before then.
From what the record reveals, Bernstein promptly raised the issue as soon
as he became aware of it. Certainly, if he had not, the court and
prosecutor would have mentioned his tardiness. That they did not, is
indicative that Bernstein raised the issue in a timely manner and in no
way "sandbagged" the trial court. If such was the case, Woods can think
of no reason why Bernstein waited until closing to raise the issue.

The issue, in short, was raised by trial counsel in a timely manner, and
the trial court knew the basis for the objection. Appellate counsel

has not tried to make an issue out of something that the trial court was

unaware of and did not rule on. See Steinhorst v. State, 412 So.2d 332

(Fla. 1982). The issue argued on appeal is precisely the same issue
raised and ruled on below.
As to the issue itself, the state says on page 43 of its brief that:
Appellant has been unable to cite to the Court
a single case in which the presence of uniformed
correctional officers resulted in a per se
unfair trial.
In the first place, Woods never claimed that the presence of
uniformed correctional officers amounted to a per se unfair trial. In the
second place, the state has not cited to this Court a single case in which
the presence of uniformed guards was non-prejudicial. Because of this
absence, Woods can only conclude that no such case exists which implies
that no other court but this one has permitted such an intolerable situation
to exist. If any other court had permitted this, certainly the issue would

have been raised on appeal.
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If Woods found no cases involving correctional officers, he did find
‘ several cases involving similar circumstances as presented here. State

v. Gens, 93 S.E. 139 (S.C. 1917); United States v. Rios-Ruiz, 579 F.2d

67 (CA 1 1978); State v. Franklin, Case No. 16,142 (W.Va.S.Ct. of Appeal,

opinion filed March 1, 1985), 36 Cr.L.Rptr. 2471.

Franklin, supra, in fact, is very similar to this case. In that case,

Franklin was charged with and convicted of driving under the influence of
alcohol, resulting in death. During the trial, 10 to 30 spectators
prominently wore a bright yellow button with the letters MADD (mothers
against drunk driving), remained in the courtroom, and sat directly in
front of the jury. Despite defense counsel's requests to control the
presence of these spectators, the court refused to take any action
against the MADD presence. The trial court's inaction, however, was
reversible error:

In this case the spectators were clearly
distinguishable from other visitors in the
courtroam and, led by the sheriff, they con-
stituted a formmidable, albeit passive,
influence on the jury. Indeed, the court's
cardinal failure in this case was to take no
action whatever against a predominant group
of ordinary citizens who were tooth and nail
opposed to any finding that the defendant
was not guilty. This Court quite simply
cannot state that the mere presence of

the spectators wearing MADD buttons and the
pressure and activities of the uniformed
sheriff leading them did not do irreparable
damage to the defendant's right to a fair
trial by an impartial jury. Indeed, it
constitutes reversible error.

The state, on the other hand, cited no cases even remotely similar

to this case, and its reference to Zygadlo v. Wainwright, 720 F.2d 1221

(CA 11 1983) is largely irrelevant. That case involved Zygadlo's being

‘ shackled during trial, not improper influence by spectators. The only
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relevance Woods can perceive to this case is that being in shackles does
not per se deny a defendant a fair trial. But Woods never argued that
the error here was per se reversible. Instead, he has admitted that
the trial court has some discretion in the conduct of a trial to include
- the control of the audience (initial brief at pp. 30,34).

Likewise, the state's repeated references to a change of venue are
irrelevant. Venue issues focus upon the ability to seat an unbiased
jury when community feelings and state of mind of the inhabitants
militates against either the state or defendant receiving a fair trial.

Manning v. State, 378 So.2d 274 (Fla. 1980). The problem here has nothing

to do with selecting an unbiased jury. Instead, it focuses upon the
unfair pressure put upon a jury by a significant portion of an obviously
biased comunity. Even though Woods may have selected an impartial jury,
that fact does not mean that they remained impartial when half of the
courtroom was filled with spectators cbviously wanting to find Bean and
Woods gquilty.

Unlike prospective jurors, courtroom spectators could not be
questioned about their biases and prejudices and eliminated if they

cannot be fair. Thus, Morgan v. State, 415 So.2d 6 (Fla. 1982) and Lusk

v. State, 446 So.2d 1038 (Fla. 1984) are irrelevant to this case as those
cases say that prison guards are not per se excludable from serving as
jurors.

Finally, the state says this is harmless error in light of the over-

whelming evidence of Bean's guilt. In State v. Franklin, supra, in

less egregious circumstances than here, the court reversed without

considering the harmless error doctrine:
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This Court quite simply cannot state that the
mere presence of the spectatirs wearing MADD
buttons and the pressure and activities of
the uniformed sheriff leading them did not
do irreparable damage to the defendant's
right to a fair trial by an impartial jury.
Indeed, it constitutes reversible error.

Similarly, here this Court cannot say that Woods received a
fair trial in light of the extensive community bias evident at the trial.
The harmless error doctrine cannot cure this defect.

ISSUE 1V

THE COURT ERRED IN SENTENCING WOODS TO DEATH IN
VIOLATION OF THE EIGHTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION.

In sentencing Woods to death, the trial court found only two

aggravating factors applicable to Woods:

1. Woods was under sentence of imprisonment at the
time of the murder.

2. Bean and Woods committed the murder. to disrupt

or hinder the lawful exercise of any governmental

function or the enforcement of the laws.
(R-655).

The court explicitly rejected the other aggravating factors (R-655),
and the state's arqument utilizing the facts of Dennard's death are
3

irrelevant as they were not discussed in the sentencing order. The

sentencing order does not in any way distinguish Bean fram Woods, and in

fact, it could apply equally to Bean as well as to Woods.

The state provided no reference to support its claim that Woods "drove
his knife through Dennard's skull all the way to his shoulder and

spine" (appellee's brief at p.45). Woods only stabbed Dennard between
the shoulder blades (T-1337). Similarly, the state provided no
reference for its claim that Woods held the door to the office closed,
preventing anyone from helping Dennard. The most that anyone said was
that Woods kicked the door shut (T-1936-1938). Also, Bean was convicted
for the attempted first degree murder of Anderson (R-592-597).
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The state on page 46 of its brief says:

...it should be noted that the constitution does
not require equal treatment as sentencing—-rather,
the focus is upon whether the person who received
the death sentence deserved it, and not whether
someone who did not receive a death sentence
deserved it. Antone v. Strickland, 706 F.2d 1534,
1538 (11th Cir. 1983) see also Thompson v. State,
410 So.2d 500 (Fla. 1982).

No court has said that and Antone and Thampson certainly do not.
In Antone, the Eleventh Circuit recognized what Woods himself acknowledged
in his initial brief: people with different degrees of participafion
can be punished differently (see appellant's initial brief at p.37).
In Antone, this Court said Antone was "the mastermind of this operation"

thus justifying different sentences. ZAntone v. State, 382 So.2d 1205,

1216 (Fla. 1980). 1In Thompson, the court similarly said Thompson was
the dominant force. In this case, this Court certainly cannot say Woods
was the daminant force, and as was argued in Woods' initial brief, Bean
and Woods are indistinguishable for sentencing purposes.

Finally, the state says this Court has rejected Woods' argument on

this issue in Bassett v. State, 449 So.2d 803 (Fla. 1984) (appellee's

brief at p.46). Again, Bassett does not support the state's claim. In
Bassett, Bassett elected to be tried while his co-defendant pled nolo
contendere upon the condition that he would receive two concurrent life
sentences. In this case, Bean and Woods both elected to be tried by jury
and, in fact, they were tried before the same jury. In contrast to
Bassett, Woods is being punished more severely than Bean though they
both chose to be tried by a jury (see Justice Overton's dissent in part

in Bassett). Neither Bassett or Jacobs v. State, 396 So.2d 1113 (Fla.

1981) answer the question raised by Woods.

-14-



ISSUE V

THE COURT ERRED IN NOT FINDING ANY MITIGATION THAT
REFLECTED WOODS' CHARACTER.

The state claims Pope v. State, 441 So.2d 1073, 1076 (Fla. 1983)

controls this case (appellee's brief at p.47). If so, let us see what
that case holds. In Pope, Pope claimed that the trial court failed to
consider certain unrebutted evidence that Pope suffered from his Vietnam
experience. In rejecting this claim, this Court said:

The law is clear that the trial court must consider

all evidence offered in mitigation. Eddings v.

Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d

1 (1982).. The transcript of court proceedings and

the trial court's discussion of the evidence in

the sentencing order show the serious considera-

tion the court gave to the issue. So long as all

the evidence is considered, the trial judge's

determination of lack of mitigation will stand

absent a palpable abuse of discretion.

(cites omitted)

In contrast to Pope, there is no evidence the court in this case
gave the mitigating evidence the serious consideration the court in Pope
gave to the evidence. At the sentencing hearing, the court merely adjudged
Woods guilty of the offenses the jury had found him guilty of cammitting
and sentenced him on each offense (T-2589-2592). In fact, the court
spent more time saying how competent his attorney was than in sentencing
Woods to death (T-2590-2592). Likewise, in its sentencing order, the
court spent more time on Woods' attorney's campetence than considering
the statutory mitigating factors (R-656-657). Nowhere does the court
say, or in any way demonstrate, as the court in Pope did, that it

considered and weighed all the testimony and evidence. Daugherty v. State,

419 So.2d 1067, 1071 (Fla. 1982).
Moreover, there is no evidence the court ever considered the

evidence in terms of some non-statutory mitigation. To the contrary, what
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the court said was that:
Pursuant to Florida Statute 921.141(5) and (6) the
court has considered the existence and weight to
be accorded statutory aggravating and mitigating
circumstances. _
(R-654) (emphasis supplied).

Not only is there no evidence that the court considered all the
evidence in mitigation, there is no evidence the court considered any
of the evidence in temms of any non-statutory mitigation.

Pope, therefore, states good law, but it is law that the trial court
in this case did not follow.

The state then says that if what the trial court did was error,
it was hammless error, in light of the fact that it could have found
other aggravating factors. The fact is, however, that the trial court
did not, and it is pure conjecture for the state or this Court to say that
other factors could apply. This is especially true since it is the
trial court's duty to find aggravating factors, and the court expressly
found that the factors the state says it could have found did not apply
in this case (R-654).

On page 49 of its brief, the state says that Woods' psychologist
agreed that there was no evidence that Woods was following anyone. What
the psychologist said was that he had no such actual evidence, not that
none existed (T-2362,2372). He did, however, also says that due to Woods'
impaired judgment he could be easily led (T-2354).

Finally, the state says on page 49 that Woods' own psychologist said

there was no evidence that Woods could not appreciate the criminality of

his conduct. That simply is not true (T-2352-2359).
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II CONCLUSION

Based upon the arguments presented above, Ronald Woods respectfully
asks this Honorable Court to reverse the trial court's judgment and
sentence and remand for a new trial. In the alternative, he asks
that this Court reverse the trial court's sentence and either impose
a life sentence or remand for a new sentencing hearing.
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