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ISSUE XIII 
(As stated by Appellant) 

THE COURT BELOW ERRED IN REFUSING TO ALLOW GAR­
DNER TO SUBSTIIUTE PRIVATE COUNSEL FOR HIS 
COURT-APPOINTED ATTORNEY AND TO ALLOW NEW COUN­
SEL ADEQUATE TIME TO PREPARE FOR THE SENTENCING 
HEARING. 

Initially, Appellant urges a violation of Fla. R. Crim. P. 

3.111(b)(1) as the rule provides for the appointment of counsel for 

indigent defendants. In no way was Mr. Bergman retained for repre­

sentation as he was negotiating fee with Appellant's family. (R 

2939) In fact, Gardner was" • hoping to have his family mem­

bers from out of state pay for the attorney's fees." This record 

does not suggest that Appellant's economic status had improved. At 

best, Appellant's high hopes do not equate with a solvent balance 

sheet. 

In no way was Mr. Bergman prepared for the sentencing phase. 

There was no trial transcript and he didn't attack the trial. The 

prosecutor did not invite "built-in" error. (R 2942) To have al­

lowed trial counsel to withdraw and substitute Mr. Bergmen would 

perhaps have generated a bona fide Strickland v. Washington, U.S. 

, 80 L.Ed.2d 674, S.Ct. (1984) claim. The court reasoned: 

Mr. Gardner is so adequately represented by an 
attorney of that skill, that knowledge and that 
background at the present time, to have yourself 
come in here and say, "I can do it equally and 
an adequate job," without knowing anything about 
the record, without ever having attended the 
trial, without having heard a single witness 
testify that you are equally and capable to as­
sume that responsibility is in itself a very 
large portion for you to assume. 

(R 2944, lines 6 - 15) 

The "State" has no quarrel with the principle that an accused 
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is entitled to be represented by counsel; however, indigent defen­

dants have no right to select counsel of their own choosing and are 

entitled only to the appointment of a public defender in the absence 

of some specific reasons based on facts pointing to the disqualifi­

cation of the public defender in a particluar case. See, Wiltz v. 

State, 346 So.2d 1221, 1223 (Fla. 3 DGA 1977). In Gandy v. Alabama, 

569 F.2d 1318, 1319 (5th Gir. 1978) Judge Hill observed that" . . . 
the right to counsel of one's choice is not absolute as is the right 

to the assistance of counsel." Further, "[T]he right to choose 

counsel may not be subverted to obstruct the ordinary procedure in 

the courts or to interfere with the fair administration of justice." 

The court noted that Mr. Bergman was more than welcome to file 

a Notice of Appearance as co-counsel in all of Appellant's remaining 

proceedings. (R 2945) This record does not indicate that Mr. Berg­

man availed himself of his opportunity. Thus, Appellant exercised 

his constitutional right to waive Mr. Bergman's participation. 

The trial court was faced with the following factors: 

(1) The length of delay substitution would 
cause. 

(2) The balance of convenience or inconvenience 
to litigants, witnesses, opposing counsel, and 
the court. 

(3) Whether the delay was for a legitimate rea­
son or dilatory and contrived. 

See Gandy v. Alabama, 569 F.2d 1318, 1324 (5th Gir. 1978). In 

fact, § 921 .141 (1), Florida Statutes provides: "The (sentencing) 

proceedings shall be conducted by the trial judge before the trial 

jury as soon as pos sib Ie. " 

The lower court did not err as a matter of law or fact in 
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denying the Motion for Substitution of counsel and continuance. 

There is no constitutional deprivation. See, Morris v. Slappy, 

U.S. , 75 L.Ed.2d 610, 103 S.Ct. (1983). 
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ISSUE XIV� 
(As stated by Appellant)� 

THE JURY WHICH RECOMMENDED THE PENALTY OF DEATH 
FOR GARDNER WAS TAINTED BY HEAR ING INADMISS IBLE 
EVIDENCE IN AGGRAVATION. 

Defense counsel objected to publication of tape-recorded con­

versations between Appellant and Hadley during the penalty phase of 

the trial. (R 2817 - 2820) Section 921.141, Florida Statutes 

(1983) provides: 

In the proceeding, evidence may be presented as 
to any matter that the court deems relevant to 
the nature of the crime and the character of the 
defendant and shall included matters relating to 
any of the aggravating or mitigating circum­
stances enumerated in subsection (5) and (6). 
Any such evidence which the court deems to have 
probative value may be received, regardless of 
its admissiblity under the exclusionary rules of 
evidence, provided the defendant is accorded a 
fair opportunity to rebut any hearsay state­
ments. However, his subsection shall not be 
construed to authorize the introduction of any 
evidence secured in violation of the Constitu­
tion of the United States of the Constitution of 
the State of Florida. The state and the defen­
dant or his counsel shall be permitted to pre­
sent argument for or against sentence of death. 

There was no state or federal constitutional infirmity in re­

cording the conversation. In argument for the use of the tape the 

prosecution argued: 

MR. YOUNG: Judge, the only problem with that is 
Detective Moore and Detective McManus were de­
posed by Mr. Mensh back in July or whenever it 
was, last Summer, and Mr. Mensh questioned them 
very thoroughly about what Debra Tyler said, as 
well as what Larry Hadley said. Mr. Mensh is 
fully aware of what Tyler told the detectives. 

Mr. Mensh also received a copy of Tyler's taped 
transcribed transcript, and he has been fully 
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apprised of these facts. 

(R 2823, lines 5 - 14) 

The prosecutor disclosed that Debra Tyler was under indictment and, 

pursuant to advice of counsel, would not be available for interview. 

(R 2821) The transcript of the taped conversation between Kenneth 

Gardner and Larry Hadley on April 22, 1983, is included in the re­

cord proper. (R 2932 - 2935) 

Appellant overlooks the purpose for which the transcript and 

recording was received into evidence. There is little question but 

that Gardner's admissions indicate that the murder was completed in 

a cold, caluclated and premediated manner. Gardner asserts that 

Hadley is an "accessory to the fact" and "Nobody can touch us." 

Gardner continues: "I'm an ex-cop and I don't give a shit. I'm an 

ex-cop." (R 2934) This is reflection of Gardner's "cold and calcu­

lated" state of mind. 

This taped conversation also goes to show, in anticipatory re­

buttal, that Gardner was not acting in the domination of Hadley, 

Tyler, or Capers. The prosecution did not know what evidence in 

mitigation the defense could present. This evidence has probabative 

value. Additionally, Gardner repeatedly encourages Hadley to get 

out of town. This scheme suggests a statutory factor in aggravation 

that the murder was committed for the purpose of avoiding arrest or 

hindering law enforcement. 

The evidence in review was certainly admissible either in ag­

gravation or anticipatory rebuttal of mitigation. The consent of 

Hadley to wear the body bug was never in issue; and, further this 

record does not suggest that Hadley ever refused or declined to be 

-51­



deposed. 

In United States v. White, 401 u.S. 745, 28 L.Ed.2d 453, 91 

S.Ct. 1122 (1971) the majority held that electronic eavesdropping 

does not constitute a search and seizure within the meaning of the 

Fourth Amendment; and, that there shall be no different result by 

reason of an informant's disappearance and unavailablity at trial. 

The unavailability of Hadley is not critical to deciding whether 

prior events invaded his Fourth Amendment rights. See t United 

States v. White, 401 US. 745, 28 L.Ed.2d 453, 460 91 S.Ct. 1122 

(1971). Appellant's reliance on Tollett v. State, 272 So.d 490 

(Fla. 1973) is topically misplaced copying the safeguards of the 

Florida Constitution with those provided in the United States 

Constitution. See, Art. I, §12, Fla. Const. 

In Engle v. State, 438 So.2d 803 (Fla. 1983), this Court found 

error when during sentencing when evidence of co-perpetrator's con­

fession from a separate trial was not introduced at the guilt phase 

of the trial; but, was received during sentencing. Here, Appellant 

confesses an independant confession to police with a conversation 

between the principal and accessory. Here, it is the statements of 

Gardner himself which are admitted. The case at bar is to be dis­

tinguished from Engle. There is no error. 
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ISSUE XV 
(As stated by Appellant) 

THE TRIAL COURT ERRED IN SENTENCING GARDNER TO 
DEATH BECAUSE THE SENTENCING JUDGE ANNOUNCED 
THAT HE WOULD GIVE UNDUE WEIGHT TO THE JURY'S 
RECOMMENDATION, AND THE WEIGHING PROCESS INCLU­
DED INAPPLICABLE AGGRAVATING CIRCUMSTANCES AND 
EXCLUDED AN EXISTING MITIGATING CIRCUMSTANCE. 

Appellant, in this claim, overlooks that the United States 

Supreme Court in a triology has made it clear that state governments 

have a valid structure for implementation of death as long as the 

structure recognizes and encompasses in implementation ~ valid 

statutory aggravating circumstance. Barclay v. Florida, U.S. 

77 L.Ed.2d 1134, 103 S.Ct. (1983); California v. Ramos, U.S. 

, 77 L.Ed.2d 1171, 103 S.Ct. (1983); and Zant v. Stephens, U.S. 

, 77 L.Ed.2d 235, 103 S.Ct. (1983). There has been no improper 

application of Section 921.141, Florida Statutes in rendition of the 

death sentence. 

A. 

Appellant urges error on two judicial vior dire examination 

points: 

In this connection, I should point out to each 
of you that if the jury is called upon to render 
its advisory opinion to the Court, that such -­
that such opinion is exactly what it purports to 
be, that is, advisory only, and the Court will 
be guided and give great weight to such a recom­
mendation or opinion, but the Court is not bound 
by such an advisory opinion or verdict. 

(R 1333, line 22 - R 1334, line 4) 

In this connection, I should point out to each 
of you that if the jury is called upon to render 
its advisory opinion to the Court, that such 
opinion is exactly what it purports to be, that 
is, advisory only to the Judge, and the Court, 
while I will give it great weight, and I would 
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be guided by your recommendation, as the judge 
I'm not bound to follow any such advisory 
opinion. 

(R 1505, line 24 - R 1506, line 7) 

The court was most clear that it was not bound by jury recommenda­

tions. (R 1334) When reading the court's findings as to aggravat­

ing and mitigating circumstances in support of the death penalty (A 

1 - 10), there is no documentation that the trial court lent added 

weight to the jury recommendation in the sentencing process. 

This case is distinguished from Ross v. State, 386 So2.d 1191, 

1197 (Fla. 1980). In Ross, the court's "Findings of Aggravating and 

Mitigating Circumstances" reflected that the trial court felt com­

pel led to impose the death penalty in this case because the jury had 

recommended death to be the appropriate penalty. No such oral or 

written finding is present in the instant case. Clearly, the "third 

step" in Florida's statutory scheme was executed as trial judge in­

terposed his reasoned judgment between the emotions of the jurors 

and the death sentence. See, Section 921.141(3), Florida Statutes 

(1983). 

B. 

In this case, there was proof of Gardner's intent to avoid ar­

rest and detection. See, Riley v. State, 366 So.2d 19, 21 (Fla. 

1978) and Menendez v. State, 368 So.2d 1278 (Fla. 1979). Appellant 

places no weight on the testimony of Tony Capers; however, the trial 

court did. Tony Capers, the accomplice testified, after they agreed 

to rob the hardware store, as follows: 

Q. And what happened� next? 

A.� Well, then Kenny Gardner said if he had to, 
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he would waste the guy. And I told him that I 
wouldn't go in that store, you know, with him 
with the motive of killing the old man. And I 
told him that it would be better for us to go in 
there and get the money and leave, you know, 
knock the old man out and leave the store. And 
he said -- um, he'll go along with my -- he'll 
go along with my plan. 

(R 2094, line 20 - R 2095, line 2) 

Gardner declared that if necessary he would "waste" the victim. 

His accomplice, who was party to the conversation, interpreted the 

penal admission to mean what it said; and, as a consequence, Capers 

replied that he didn't want to go into the store "with the motive of 

killing the old man." Gardner stated after the homicide: "Well, I 

didn't have a choice." (R 2112) Proof of intent to avoid detection 

and arrest is as strong as it can be. 

C. 

To read this claim, one might think that all Gardner did was 

mutilate a cadaver. Such is not the case. 

There is record support for the findings. (R 413 - 415; App. 4 

- 6) The testimony of Dr. Joan Wood, Medical Examiner, is perhaps 

the most disquieting to reach this court. (R 2563) There exists 

photographs of the victim's remains which were admitted into evi­

dence. (R 2564) Dr. Wood continued with her calculation of stab 

wounds. (R 2566 - 2567) There existed defense wounds (R 2567) from 

which the finder of fact concluded the victim was defending himself. 

(R 2106; 2567 - 258) Multiple wounds were inflict~d prior to expi­

ration. (R 2569, 2570) In fact, before his death, he suffered 17 

wounds to his heart (R 2570) and then continued to survive two to 

five minutes. (R 2571) Death was not instantaneous. There is no 
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question but that the medical examiner's testimony established that 

Gardner was cruel in inflicting the wounds and that Mr. Holder suf­

fered while expiring. See Demps v. State, 395 So.2d 501 (Fla. 1981) 

cert. denied, 454 u.s. 933 (1981). 

There exists a cogent, well-reasoned finding on this claim. (A 

4 - 6) As recognized by the Second District, it is most rare that 

intoxication can be so extreme that defendant had no control over 

his acts. See, Linehan v. State, 442 So.2d 244, 249 (Fla. 2 DCA 

1983) (en banc) argued on October 4, 1984 in FSC Case No. 64,609. 

Whether Gardner was a dipsomaniac or an inexperienced inebriate was 

adequately considered and rejected in mitigation. There is no 

error. 

D. 

In finding that the murder was accomplished "in cold, calcu­

lation and premeditated without any pretense of mode or legal justi­

fication" pursuant to Section 921.141(5)(i), Florida Statutes 

(1983), Judge O'Brien correctly relied on Jent v. State, 408 So.2d 

1024, 1032 (Fla. 1981) and the language of Spinkellink v. State, 313 

so.2d 666 (Fla. 1975), cert. denied, 428 US. 911 (1976). In no way 

is Spinkellink an aberration. The prosecution carried beyond a 

reasonable doubt the elements of the premeditation aggravating 

factor. There was a plan to rob the store and if necessary to 

"waste" the victim. (R 2094) After the robbery and murder, Gardner 

declared he had no choice in the matter. (R 2112) 

Appellant' reliance on King v. State, 436 So.2d 50 (Fla. 1983) 

is misplaced. As this Court pointed out, this aggravating circum­

stance (although not intended to be all-inclusive) is characterized 
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in executions or contract murders. Clearly, the former applies to 

this case. The coup de main or decisive finishing act was for 

Gardner to slit Mr. Holda's throat from ear to ear in an almost com­

plete decapitation attempt. The medical examiner, in additional ex­

planation to the victim's throat being cut, described what can only 

be designated an execution: 

A. Yes, as I indicated earlier, the two cutting 
wounds to the neck could not have been created 
without lifting the head upward. There is a 
great deal of force being applied to the blade 
of this knife to create as deep a wound as is 
present along the right side of the neck. And 
the handle of the knife and upper portion of the 
blade are becoming caught on tissue as the knife 
is being pulled along, and the knife must then 
be backed up and begun again. 

(R 2581, lines 16 - 24) 

There is no error on this sentencing claim. 

E. 

There exists a myriad of impressions as to why Gardner engaged 

in a frenzied execution slaying. That myriad is as numbered as 

there are available professional and lay opinion (all of which can 

be accepted or rejected by the finder of fact). 

As observed in Buford v. State, 403 So.2d 943, 953 (Fla. 1981) 

cert. denied, 454 u.S. 1163: 

[13] Defendant then contends that the trial 
court erred in not finding the additional miti­
gating factors which were present in the evi­
dence. he complains that the trial court rejec­
ted the mitigating circumstances of extreme men­
tal or emotional disturbance or impaired mental 
capacity, discounting the effects of defendant's 
consuption of alcohol, drugs, and marijuana. 
Obviously the ability of the defendant to give a 
detailed account of the crime was inconsistent 
with the contention that he had a diminished or 
impaired mental capacity because of excessive 
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consumption of alcohol, drugs, and marijUana. 
In view of the testimony presented, the trial 
judge correctly rejected defendant's "drinking" 
and "drug use" as a mitigating factor. Jones v. 
State, 332 So.2d 615 (Fla. 1976), does not avail 
defendant because in Jones there was extensive 
psychiatric evidence to the effect that the de­
fendant did not know the difference between 
right and wrong. 

Gardner's actions, subsequent to the homicide, negate any argu­

ment that he was not oriented in all spheres as to time, place, ac­

tions, and consequences of his actions. His actions negate any sug­

gestion that he was under the influence of drugs or alcohol. The 

testimony of Tony Capers proves Gardner disposed of the incriminat­

ing evidence and calmly viewed the 11 :00 p.m. news. (R 2106 - 2112) 

There is ample record support for the trial court's rejection of 

this claim. 

CONCLUSION 

Upon the arguments presented in Issues I - XII, the People pray 

that this Court affirm Kenneth Gardner's judgment; and, further in 

Issues XIII - XV, the People pray that this Court affirm Kenneth 

Gardner's sentence of death by electrocution. 

Respectfully submitted, 

JIM SMITH 
ATTORNEY GENERAL 
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CERTIFICATE OF SERVICE� 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been furnished by U.S. Regular Mail to Robert F. Moeller, Assis­

tant Public Defender, Hall of Justice Building, 455 North Broadway
'l11 

Avenue, Bartow, Florida 33830, this ~ - day of November, 1984. 

-59­


