


















































































































































































read about this case (R1252-l290), but refused it on the all ­

•	 important death penalty question. As the Hovey court stated: 

Given the	 frailty of human institutions and 
the enormity of the jury's decision to take 
or spare a life, trial court's [sic] must 
be especially vigilant to safeguard the 
neutrality, diversity and integrity of the 
jury to which society has entrusted the 
ultimate	 responsibility for life or death. 

616 P.2d at 1354-1355. 

ISSUE XIII. 

THE COURT BELOW ERRED IN REFUSING 
TO ALLOW GARDNER TO SUBSTITUTE 
PRIVATE COUNSEL FOR HIS COURT-APPOINTED 
ATTORNEY	 AND TO ALLOW NEW COUNSEL 
ADEQUATE	 TIME TO PREPARE FOR THE SEN­
TENCING HEARING. 

The private attorney who represented Gardner throughout 

•	 the proceedings below, Myron Mensh, was appointed by the trial 

court to undertake the representation. (R5) After his trial, but 

prior to his scheduled sentencing, Gardner asked the court to 

allow private counsel he had retained, Larry Bergman, to be sub­

stituted for Mensh, and asked that his sentencing be continued 

so that Bergman would have time to prepare to represent him. A 

hearing was held before Judge O'Brien on November 4, 1983, at 

which both Mensh and Bergman were present. (R2936-2947) Bergman 

expressed his willingness to represent Gardner. (R2940-294l) 

The court refused to allow Bergman to be substituted for Mensh, 

but did say Bergman could appear as co-counsel. 

The court rendered a disservice to the taxpayers and 

violated Florida Rule of Criminal Procedure 3.111 when he refused 

•	 to allow Gardner's counsel of choice to represent him. Subsec­
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tion (b)(l) of the Rule provides for the appointment of counsel 

~ only for indigent defendants. Once Gardner was able, with the 

help of his family (R2939), to retain private counsel, he was no 

longer entitled to appointed counsel. (See definition of 

"indigent" in Fla.R.Crim.P. 3.lll(b)(4) and Roy v. Wainwright, 

151 So.2d 825 (Fla.1963).) 

More importantly, Gardner was entitled to be represented 

by an attorney of his own selection. Watts v. State, 409 So.2d 

222 (Fla.2d DCA 1982); see also Chandler v. Fretag, 348 U.S. 3, 

75 S.Ct. 1, 99 L.Ed. 4 (1954); Reynolds v. Cochran, 365 U.S. 525, 

81 S.Ct. 723, 5 L.Ed.2d 754 (1961). 

In order to represent him effectively, his new attorney 

required time to prepare. Valle v. State, 394 So.2d 1004 (Fla. 

1981). Therefore, in addition to allowing Bergman to take over 

~	 representation of Gardner, the court below should have continued 

the sentencing for a reasonable time. 

ISSUE XIV. 

THE JURY WHICH RECOMMENDED THE 
PENALTY OF DEATH FOR GARDNER WAS 
TAINTED BY HEARING INADMISSIBLE 
EVIDENCE IN AGGRAVATION. 

The jury's sentencing recommendation is an integral 

part of Florida's death penalty sentencing scheme. §92l.l4l(1), 

(2), Fla.Stat. (1983); State v. Dixon, 283 So.2d 1 (Fla.1973), 

cert.den., 416 U.S. 943. Consequently, taints in the jury rec­

ommendation process fatally taint any resulting death recommen­

dation and sentence imposed in accordance with it. See Elledge 

~	 v. State, 346 So.2d 998 (Fla.1977), Gardner's sentencing jury 

was tainted and his death sentence violates the Eighth and Four­

teenth Amendments to the United States Constitution. 
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During the penalty phase of Gardner's trial the State 

~	 introduced over objection a tape recording of the conversation 

Gardner and Hadley purportedly had in front of Angel's Bar imme­

diately before Gardner was arrested, and gave to the jury copies 

of a transcript of this recording. (R2830-2843) This evidence 

was inadmissible for several reasons. The discovery violation 

relating to the taking of Hadley's deposition has already been 

discussed in Issue III.A. Also, the tape was not relevant to any 

of the aggravating circumstances set forth in §92l.l4l, Fla.Stat., 

and only these circumstances can be considered in the sentencing 

weighing process. Dixon and Elledge, both supra. 

Furthermore, no proper predicate was established to 

show that Hadley consented to wear the "body bug," as required 

by §934.03(2)(c), Fla.Stat. This Court has held that the party 

~	 giving consent to the warrantless recording of a conversation 

with the defendant must himself testify to that consent. Tollett 

v. State, 272 So.2d 490 (Fla.1973). See also Franco v. State, 

376 So.2d 1168 (Fla.3d DCA 1979); Lopez v. State, 372 So.2d 1136 

(Fla.2d DCA 1979); State v. Scott, 385 So.2d 1044 (Fla.lst DCA 

1980). (Even Detective McManus did not specifically testify that 

Hadley consented to wearing the "body bug." (R2830-2844») 

Because Hadley did not testify, Gardner was deprived 

of constitutional right to confront and cross-examine him, as 

discussed in Engle v. State, 438 So.2d 803 (Fla.1983), cert.den., 

79 L.Ed.2d 753 (1984). 

Engle is particularly applicable to the admission of 

Tyler's statement to the police at the penalty phase of Gardner's 

~ trial. In Engle this Court held it improper for the court to 
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consider in deciding whether to sentence Engle to death the 

~	 confessions and statements of another person who was found guilty 

at a separate trial of the same murder as Engle. The Court 

cited the lack of opportunity for confrontation and cross-examina­

tion. Engle would seem to be directly on point and controlling 

as to the admissibility of Tyler's statement. However, it was 

also inadmissible because it was not relevant to any statutory 

aggravating circumstance, and because of the discovery violation 

discussed in Issue III. B. 

ISSUE XV. 

THE TRIAL COURT EPJtED IN SENTENCING 
GARDNER TO DEATH BECAUSE THE SEN­
TENCING JUDGE ANNOUNCED THAT HE WOULD 
GIVE UNDUE WEIGHT TO THE JURY'S REC­
OMMENDATION, AND THE WEIGHINGPROC­
ESS INCLUDED INAPPLICABLE AGGRAVATING 

~	 CIRCID1STANCES AND EXCLUDED AN EXISTING 
MITIGATING CIRCUMSTANCE. 

The trial court improperly app1ied§921.14l, Fla. Stat. 

when sentencing Gardner to death. This misapplication of 

Florida's death penalty sentencing scheme renders Gardner's 

death sentence unconstitutional in violation of the Eighth and 

Fourteenth Amendments. See, Proffitt v. Florida, 428 U.S. 242, 

96 S.Ct. 2960,49 L.Ed.2d 913 (1976); State v. Dixon, 283 So.2d 

1 (F1a.1973). For clarity, the specific misapplications are 

discussed separately in the remainder of this argument. 

A. 

The Trial Court Erred In Announcing That He 
Would Give Great Weight To The Jury's Recom­
mendation That Gardner Be Sentenced To Death. 

~ 
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At least	 twice during voir dire examination of pro­

•	 spective jurors the court below told them he would "be guided" 

by and give "great weight" to the jury's reconnnendation as to 

penalty. (R1334,1506) 

The jury's reconnnendation of death was not entitled 

to "great weight" under Florida law; only a recommendation of 

life is entitled such added weight in the sentencing process. 

Ross v. State, 386 So.2d 1191 (Fla.1980); Tedder v. State, 322 

So.2d 908 (Fla.1975). Addressing the identical error in Ross, 

supra, this Court reversed Ross's death sentence saying, 

... the trial court gave undue weight to the 
jury's recommendation of death and did not 
make an independent judgment of whether or 
not the death penalty should be imposed. 
This error requires that the sentence be 

•	 
vacated and that the cause be remanded to 
the trial court for reconsideration of the 
sentence. 

386 80.2d	 at 1191. 

The rationale behind not giving great weight to a 

jury's recommendation of death is the preservation of the third 

step in Florida's procedure for imposing a death sentence--the 

interposition of the reasoned judgment of the trial judge between 

the emotions of the jury and a death sentence. §92l.l4l(3), 

Fla.Stat.; Ross and Dixon, both supra. Such a reasoned indepen­

dent judgment was not made in this case. Even though the judge 

did not recite in his written findings, as did the court in Ross, 

that he gave the death reconnnendation great weight, he did 

announce that fact orally. 

Besides evidencing a lack of independent judgment, 

• the court's erroneous instruction to the jury that he would be 
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guided by and give great weight to their recommendation tainted 

the jury vote on the penalty to be imposed. 

B. 

The Trial Court Erred In Instructing The
 
Jury On, And Finding The Existence Of,
 
The Aggravating Circumstance That The
 
Capital Felony Was Committed For The Pur­

pose Of Avoiding Or Preventing A Lawful
 
Arrest And Effecting An Escape From Custody.
 

In order to establish this aggravating circumstance 

where the victim is not a law enforcement official, proof of 

intent to avoid arrest and detection must be very strong. Riley 

v. State, 366 So.2d 19 (Fla.1978), cert.den., 74 S.Ct. 294 

(1982); Henendez v. State, 368 So.2d 1278 (Fla.1979). That proof 

was lacking here. Although there may have been some initial 

discussion about eliminating witnesses, Gardner agreed to go 

along with Capers' suggestion merely to knock the old man out 

and leave the store. (R2094-2095) The trial judge erred in 

saying that Gardner still planned to "waste" the old man after 

Capers suggested otherwise (R4ll, Appendix, p.2); this statement 

was made before Capers suggested rendering the man unconscious. 

(R2094) Thus the plan, if there was one, to get rid of witnesses 

had been abandoned by the time the people entered the store. 

It appears that the killing of Holda, then, was rather a frenzied 

response to Capers' announcement that the cash register contained 

no money (R2l03-2l04) than an attempt to eliminate witnesses. 

C. 

The Trial Court Erred In Instructing The 
Jury On, And Finding The Existence Of, The 
Aggravating Circumstance That The Capital 
Felony Was Especially Heinous, Atrocious Or 
Cruel. 
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In support of this aggravating circumstance the court 

~	 below relied upon the manner in which the multiple knife wounds 

were administered. (R413-4l5) However, stabbing deaths do not 

qualify for this aggravating circumstance unless accompanied by 

additional evidence proving suffering of the victim or cruelty 

in inflicting the wounds. See Demps v. State, 395 So.2d 501 

(Fla.198l), cert.den., 454 u.S. 933, 102 S.Ct. 430, 70 L.Ed.2d 

239 (1981). As this Court said in Dixon, supra: 

What is intended to be included are those 
capital crimes where the actual commission 
of the capital felony was accompanied by 
such additional acts as to set the crime 
apart from the norm of capital felonies-­
the conscienceless or pitiless crime which 
is unnecessarily torturous to the victim. 

283 So.2d at 9. No such additional acts occurred in this case. 

The court referred to the final cutting wound to the neck of 

~ Holda (R4l4, Appendix, p.5), but this occurred post-mortem 

(R2569-2570), and so cannot be used to justify this aggravating 

circumstance. Blair v. State, 406 So.2d 1103 (Fla.198l); 

Halliwell v. State, 323 So.2d 557 (Fla.1975). 

The evidence showed that only a short time passed 

between the entry of the people into the store and Holda's death. 

Capers testified they were only in the store for four or five 

minutes. (R2l75) And Holda was dead before they left because, 

as mentioned above, the final cut (as well as a cut to the 

abodmen) was made post-mortem. (R2569-2570) Therefore, Holda 

was not made to suffer, either mentally or physically, for any 

prolonged period of time. (Contrast with Demps in which stabbing 

victim lingered for some time before expiring.) 

~ 
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The court's reliance upon Spinkel1ink v. State, 313 

•	 So.2d 666 (Fla.1975), cert.den., 428 u.s. 911, 96 S.Ct. 3227, 

49 L.Ed.2d 1221 (1976) in support of its finding of this aggra­

vating circumstance is wholly misplaced. In Spinkellink this 

Court did not specify what aspects of the crime it was relying 

upon to find it especially heinous, atrocious or cruel. Further­

more, Spinkellink may be an aberration. In many cases since 

this decision the Court has found simple shootings not to 

qualify for this aggravating circumstance. E.g., Armstrong v. 

State, 399 So.2d 953 (Fla.198l), cert.den., 78 L.Ed.2d 177 

(1983); Clark v. State, 443 So.2d 973 (Fla.1983); Maggard v. 

State, 399 So.2d 973 (Fla.198l), cert.den., 454 u.S. 1059. 

• 
The court below also completely ignored Gardner's 

mental condition in evaluating this aggravating circumstance . 

This court has frequently recognized the interrelationship of 

a defendant's mental condition and the infliction of egregious 

wounds. E.g., Mann v. State, 420 So.2d 578 (Fla.1982); Miller 

v. State, 373 So.2d 882 (Fla.1979); Huckaby v. State, 343 So.2d 

29 (Fla.1977), cert.den., 434 u.S. 920. The evidence showed 

that Gardner was "high" from drinking beer and smoking marijuana 

on the day of the crimes. (See Issue XI. B. in this brief.) 

Gardner's impaired capacity at the time of the crimes vitiates 

the heinous, atrocious or cruel aggravating circumstance. 

D. 

The Trial Court Erred In Instructing The Jury 
On, And Finding The Existence Of, The Aggrava­

•	 
ting Circumstance That The Capital Felony Was 
Committed	 In A Cold, Calculated And Premedi­
tated Manner Without Pretense Of Moral Or 
Legal Justification. 
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The trial court appears to have misconstrued this ag­

4It gravating circumstance and equated it with premeditation. Be­

cause he� found ample proof of premeditation, he found this 

circumstance to exist. (R4l5-4l6, Appendix, pp.6-7) This error 

is revealed most starkly in the court's heavy reliance upon 

Spinkellink, supra, in its discussion. Spinkel1ink was decided 

in 1975.� The aggravating circumstance of cold, calculated and 

premeditated was not added to the statutes until 1979. Ch.79­

353, §§1,2, Laws of Florida. Therefore, Spinkellink can have 

no applicability here. The discussion in Spinkellink to which 

the court� below made reference in his sentencing order (R4l5­

416, Appendix, pp.6-7) dealt merely with evidence of premedita­

tion, not� with this aggravating circumstance, which requires 

something� more than premeditation. Jent v. State, 408 So.2d 

4It� 1024 (Fla.198l), cert.den., 457 U.S. 1111, 102 S.Ct. 2916, 73 

L.Ed.2d 1322 (1982); Combs v. State, 403 So.2d 418 (Fla.198l), 

cert.den., 456 U.S. 984, 102 S.Ct. 2258, 72 L.Ed.2d 862 (1982). 

(This circumstance ordinarily applies to executions or contract 

murders. King v. State, 436 So.2d 50 (Fla.1983).) The State 

here did not prove anything beyond premeditation (if it proved 

even that). While multiple stab wounds may give rise to an 

inference of premeditation, they do not demonstrate beyond a 

reasonable doubt that tbe killing was cold, calculated or pre­

meditated, without any pretense of moral or legal justification. 

E. 

The Trial Court Should Have Found Gardner's 
Intoxication At The Time Of The Crimes To

4It Be A l1itigating Circumstance. 
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In his sentencing order the court rejected any finding 

4i'� that Gardner's capacity to appreciate the criminality of his 

conduct was impaired. (R4l7-4l8, Appendix, pp. 8-9) However, 

some of the factual premises relied upon by the court were 

incorrect. For example, the court stated that Victor Chiaia did 

not believe Gardner to be functionally "high" or intoxicated 

shortly after the crimes. (R4l7, Appendix, p.8) On the contrary, 

Chiaia testified Gardner's eyes did look "high." (R2228) The 

order also stated that Capers testified that Gardner's speech 

was not impaired. (R4l8, Appendix, p.9) But Capers in fact 

testified that Gardner was slurring his speech a little on the 

day of the crimes. (R2l99) 

• 
Additional evidence in support of the fact that Gardner 

was substantially impaired has already been discussed under 

Issue XI. B. One aspect of that evidence, however, bears further 

examination. In his sentencing order the court found Gardner 

to be a man of "incredibly calm disposition." (R4l8, Appendix, 

p.9) However, Capers described Gardner as acting like a "maniac" 

when he stabbed Holda. (R2l87) The only explanation for Gardner's 

out-of-character behavior is that he was so affected by the beer 

and sensama marijuana that he was, in effect, a different person. 

Thus the� court should have found his intoxication mitigating. 

It may be that the court felt constrained not to find 

Gardner's intoxication to be a mitigating circumstance because 

of the wording of Section 92l.l4l(6)(f), Florida Statutes, which 

refers to substantial impairment of the defendant's capacity to 

• appreciate the criminality of his conduct or to conform his con­

" 
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duct to the requirements of the law. (He may have felt Gardner 

• was impaired to some degree that was less than substantial.) 
\ 

However, the Constitution of the United States requires the sen­

tencer to consider all evidence in mitigation and not be fettered 

by limitations such as the statute would seem to impose. See 

Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 

(1982); Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 

793 (1978). Therefore, at the very least this cause should be 

remanded for the trial court to reconsider this mitigating cir­

cumstance. 

• 

•� 
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• 
CONCLUSION 

Upon the arguments presented in Issues 1. through XII., 

Ken Gardner asks this Honorable Court to reverse his convictions 

for a new trial. If he is not granted a new trial Gardner asks 

this Court to reverse his death sentence with directions to 

impose a life sentence, or grant him a new sentencing trial, for 

the reasons discussed in Issues XIII. through XV. 

Respectfully submitted, 

JERRY HILL 
PUBLIC DEFENDER 
TENTH JUDICIAL CIRCUIT 

BY: ~ q:-: ~ 
ROBERT F. MOELLER 
Assistant Public Defender 

• Hall of Justice Building 
455 North Broadway Avenue 
Bartow, Florida 33830-3798 
(813)533-0931 or 533-1184 

COUNSEL FOR APPELLANT 
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TOPICAL INDEX TO BRIEF (Cont'd) PAGE NO.� 

ISSUE VIII. THE COURT BELOW ERRED IN RE­
FUSING TO CONSIDER RELEVANT EVIDENCE 
BEARING UPON THE VOLUNTARINESS OF 
STATEMENTS GARDNER MADE TO THE POLICE 
WHILE IN THEIR CUSTODY AND IN ADMITTING 
THESE STATEMENTS INTO EVIDENCE WHEN THE 
STATE irAD FAILED TO PROVE THEY WERE MADE 
VOLUNTARILY. 66 

ISSUE IX. THE COURT BELOW ERRED IN 
ALLOWING THE STATE TO ELICIT TESTIMONY 
FRO}! ONE OF ITS WITNESSES WHICH CON­
STITUTED COMMENT ON GARDNER'S ABSOLUTE 
RIGHT TO REMAIN SILENT. 70 

ISSUE X. THE COURT BELOW ERRED IN 
DENYING GARDNER'S MOTIONS FOR MISTRIAL 
DUE TO SEVERAL INSTANCES OF IMPROPER 
COMMENTS BY THE COURT AND BY THE PROS­
ECUTING ATTORNEY. 72 

• 
ISSUE XI. THE COURT BELOW ERRED IN 
GIVING THE JURY INCORRECT AND MISLEADING 
JURY INSTRUCTIONS, AND IN REFUSING TO 
INSTRUCT ON THE DEFENSE OF VOLUNTARY 
INTOXICATION AND ON ALL PROPER LESSER 
INCLUDED OFFENSES. 78 

ISSUE XII. THE COURT BELOW ERRED IN 
REFUSING GARDNER'S REQUEST TO CONDUCT 
INDIVIDUAL, SEQUESTERED VOIR DIRE ON 
THE DEATH PENALTY. 86 

ISSUE XIII. THE COURT BELOW ERRED IN 
REFUSING TO ALLOW GARDNER TO SUBSTITUTE 
PRIVATE COUNSEL FOR HIS COURT-APPOINTED 
ATTORNEY AND TO ALLOW NEW COUNSEL ADE­
QUATE TI}1E TO PREPARE FOR THE SENTENCING 
HEARING. 87 

ISSUE XIV. THE JURY WHICH RECOMMENDED 
THE PENALTY OF DEATH FOR GARDNER WAS TAINTED 
BY HEARING INADMISSIBLE EVIDENCE IN 
AGGRAVATION. 88 

• 
ISSUE XV. THE TRIAL COURT ERP~D IN SEN­
TENCING GARDNER TO DEATH BECAUSE THE 
SENTENCING JUDGE ANNOUNCED THAT HE WOULD 
GIVE UNDUE WEIGHT TO THE JURY'S RECOMMEN­
DATION, AND THE WEIGHING PROCESS INCLUDED 
INAPPLICABLE AGGRAVATING CIRCUHSTANCES 
AND EXCLUDED AN EXISTING MITIGATING CIR­

90CUMSTANCE. 
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