
I 
I This makes this case sui generis, unlike the mold into 

which Atlantic casts the facts of this case. 

I The Order of the First District from which Atlantic 

appeals in this case, then, was emminently correct. The

I Albrecht holding that there is no legislative mandate that 

I� constitutional issues must be raised in Section 120.68,� 

F.S. judicial review (444 So. 2d at 11) is irrelevant to 

I this Court's consideration of the First District's decision 

below. This is so, not because Atlantic sought judical

I review of the permit denial, but because of the outcome 

I� of that review, which was fashioned by Atlantic and DER,� 

and was not "imposed" by the latter. 

I B. Reversal is not required by the doctrine of the 

law of the case. 

I Respondent DER adopts the arguments set forth in Point 

I� I of the Answer Brief of the State of Florida.� 

C. Litigation of the "taking" issue below was barred 

I� by the doctrine of election of remedies.� 

The law in Florida is well settled that: 

I Where more than one remedy for the� 
enforcement of a particular right actually� 
exists, and such remedies considered�

I with reference to the relations of� 
the parties as asserted in the pleadings 
are inconsistent, the ¥ursuit of one 
with knowledge of the acts is in lawI� a waiver of the right to pursue the� 
other inconsistent remedy. McCormick� 
v. Bodeker, 119 Fla. 20, 21, 160 So.�I 483, 484 (1935) (emphasis added).� 
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I Accord, Williams v. Robineau, 124 Fla. 422, 168 So. 644 

I (1936); Cooley v. Rahilly, 200 So. 2d 258 (Fla. 4th DCA 

1967). The Williams case goes on to state: 

A position taken which does not injureI� the opposite party is not an election 
which precludes a change or raise an 
estoppel. The election is maturedI when the rights of the parties have 
been materially affected to the advantage 
of one or the disadvantage of the other.

I 168 So. at 646. 

Applying these principles to the instant case, the 

I court should note that the II taking ll cause of action in 

I the 1975 amended complaint was essentially the same as 

in the post-consolidation, 1979 and 1980 complaints (R. 

I 43, 472, 677); essentially, each complaint alleged that 

the State, through its regulatory process, had deprived

I Atlantic of property without due process of law. 

I� The remedies sought in the 1975 amended complaint 

were framed in the alternative, a feature not found in 

I the post-consolidation complaints. Paragraph 3 of the 

prayer for relief in the 1975 complaint requests: 

I 3. That the attempted action of the 
Department of Pollution Control to 
deny a permit to improve and drain

I said land be declared null and void 
and of no legal force and effect and 
that such permit be del cared to be 
in full force and effect; that Defendant,I� Department of Pollution Control be 
required to approve the plans tendered 

I� 
I� 
I 
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I� 
I� in connection with such permit and 

to issue said permit and Plaintiff 
be allowed and authorized to proceedI� with the said improvement and drainage 
in accordance with such plans and specifica­
tions as they might thereafter be modifiedI� (R. 47-48). 

In Paragraph 6, however, Atlantic prays:

I 6. That in the alternative Plaintiff 
be awarded damages in excess of $30,000,000.00 
against the State of Florida for theI� taking of private property without 
compensation in violation of Article 

I� X. Section 6 and Article I, Section� 
9 of the Constitution of the State� 
of Florida and due process and equal
protection of the law as required by 
the Constitution of the United States.I� (R. 48) (emphasis added). 

I� The alternative remedies of permit issuance and compensation 

for "taking" are clearly inconsistent. The Florida legislature 

I recognized the inconsistent nature of these remedies when 

it enacted into law Sections 253.763, 373.617, 380.085,

I and 403.90, Florida Statutes. The remedies in those sections 

I are set out in the alternative and at the option of the 

state agency at fault whenever a "taking" is found by a 

I court. 

In settlement of Case No. CC-93 before the First District 

I in June, 1977, DER conceded Atlantic a permit governed 

I� by stipulated terms. Atlantic not only elected to pursue� 

one of two inconsistent remedies, but in fact received 

I the remedy sought. At the time the settlement was entered 

I� 
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I 
I� (June, 1977) the only pending complaint was the pre-consolidation, 

1975 Amended Complaint. It was not until two years later

I 
I� 

that Atlantic abandoned its claim for relief in the alternative,� 

when it filed the 1979 Amended and Supplemented Complaint,� 

I 

post case consolidation. 

I When DER accepted the Atlantic settlement, DER gave 

up any chance that the First District in Case CC-93 might

I have affirmed the denial of the original permit application. 

Such an affirmation would have, in effect, declared DER's 

actions to be supported by competent substantial evidence, 

I in accordance with organic and statutory law, and not arbitrary 

I 

or capricious, effectively barring assertions to the contrary

I by Atlantic in the circuit court litigation. 

Because Atlantic elected and received the benefits 

of one of the alternative and inconsistent remedies, and 

I the State, by its acceptance of the Stipulation, materially 

altered its position 

I litigation below was 

of remedies.I 
I 
I 
I 
I 
I 
I 

to its disadvantage, the trial court 

barred by the doctrine of election 
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POINT II� 

I THE DISTRICT COURT DID NOT REWEIGH 
THE EVIDENCE BUT PROPERLY FOUND IT 
INSUFFICIENT.

I Respondent Department of Environmental Regulation 

I adopts the Argument set forth in Point III of the Answer 

Brief of the State of Florida. 

I� 
I� 
I� 
I� 
I� 
I� 
I� 
I� 
I� 
I� 
I� 
I� 
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I� 

POINT III 

I THE DISTRICT COURT'S HOLDING THAT 

I 
THERE WAS NO TAKING WAS CORRECT 
BECAUSE NEITHER THE FACTS NOR THE 
LAW SUPPORT THE CONCLUSION THAT 
PETITIONERS HAVE SUFFERED A COMPENSABLE TAKING. 

I Atlantic's argument to this Court in its Initial Brief 

continues the pattern set below of citing any and all presently 

I� existing theories of "taking", no matter how irrelevant� 

or unrelated to this case, which might support the substantive 

I determination of the trial court, that a compensable taking 

has occurred.

I 
I 

A. THE FACTS OF THIS CASE DO NOT SUPPORT A FINDING 

THAT THERE WAS A TAKING, UNDER THE ESTUARY PROPERTIES CASE 

OR OTHER APPLICABLE COURT DECISIONS. 

I The trial court concluded that a combination of 

I 
I 

governmental actions had resulted in a taking of Cape Atlantic 

Estates. This conclusion was based upon an analysis of 

the six factors set out in Graham v. Estuary Properties, 

Inc., 399 So. 2d 1374 (Fla.) U.S. cert. denied, sub nom. 

I Taylor v. Graham, 454 U.S. 1083 (1981), and upon an application 

I 

of case law to the so-called "facts" of this case. In

I reviewing the trial court's findings and conclusions below, 

however, the District Court held that the judgment on appeal 

would be reversed even if Atlantic had not made a choice 

I� 
I� 
I� 
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I 
I of the type described in Key Haven "because the facts do 

not support the trial court's finding that there was a

I taking." 438 So. 2d at 871. 

I� A review of the six-factor test as applied by the 

trial court shows that not one factor was correctly applied 

I and that the trial court misconstrued and inappropriately 

applied all six factors. The trial court totally ignored

I many uncontroverted facts present in the record and drew 

I conclusions from unrelated facts to rationalize the ultimate 

decision. 

I In Penn Central Transportation Co. v. New York City, 

438 u.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631, reh. denied, 

I 439 u.S. 883 (1978), the Supreme Court of the United States 

I determined that the question of what constitutes a taking 

in any particular case calls for essentially "ad hoc factual 

I� inquires." 438 u.S. at 124:� 

The question of what constitutes a 
'taking' for purposes of the FifthI� Amendment has proven to be a problem 
of considerable difficulty ... [T]his 
Court, quite simply has been unable 
to develop any 'set formula' for determiningI when 'justice and fairness' require 
that economic injuries caused by public 
action be compensated by the government,I� rather than remain disproportionately 
concentrated on a few persons. [citation 
omitted] Indeed, we have frequentlyI� observed that whether a particular 

I� 
I� 
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I 
restriction will be rendered invalid 
by the government's failure to payI� for any losses proximately caused by 
it depends largely 'upon the particular 
circumstances [in that] case.' 438I� u.s. at 123, 124. 

Several factors which have been considered in the
I past were� enumerated by this Court in Graham v. Estuary 

I� Properties:� 

(1) Whether there is a physical invasion 
of the property.I� (2) The degree to which there is a 
diminution in value of the property. 
Or stated another way, whether the 
regulation precludes all economicallyI� reasonable use of the property. 

I 
(3) Whether the regulation confers 
a public benefit or prevents a public 
harm. 
(4) Whether the regulation promotes 
the health, safety, welfare or moralsI of the public. 
(5) Whether the regulation is arbitrarily 
and capriciously applied. 
(6) The extent to which the regulationI� curtails investment backed expectations. 
399 So. 2d at 1380-81. 

I� The trial court analyzed all six factors, finding 

in favor of Petitioners on each. Careful scrutiny of the

I judgment,� as was provided by the First District, reveals 

I that the trial court reached an incorrect conclusion regarding 

each factor. 4 

I 
1. Whether there has been a physical invasion of 

I 
4 The following analysis of the trial court's application

I of the six factor Graham v. Estuary Properties test discusses 
mainly DER's actions. DER adopts the position that consideration 
of Volusia County and St. Johns actions, or of the Florida 
Legislature, was improper in the first place, as discussedI� in the Answer Brief of Respondent State of Florida, pages 
24-27. 

I 
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I 
I� the property.� 

The trial court found that there was no physical invasion 

I of CAE, but held, nevertheless, that the practical effect 

of governmental action was to eliminate physical access 

I to the individual lots (A. 35, P. 71). The Final Judgment 

states that many courts have found such a limitation toI 
I 

be virtually equal to physical invasion (A. 35, P. 71). 

However, no such case is cited by the trial court. 

None of the complaints filed by Atlantic in Case Nos. 

I 75-295 or 79-762 (R. 3, 42, 432, 461, 472, 677), or the 

Intervenors' Motions to Intervene, (R. 1593, 2030) raise 

I 
I the issue of elimination of access. A reading of the testimony 

of the case sub judice discloses that the question of elimination 

of access was not tried before the trial court, and access 

I was mentioned only in the most peripheral manner (R. 4688-89). 

A judgment should be responsive to the issues presented

I by the pleadings. Paul v. Commercial Bank of Ocala, 66 

I� Fla. 83, 63 So. 265 (1913); Hughes v. Russell, 391 So.� 

2d 256 (Fla. 4th DCA 1981). An issue neither raised by 

I the pleadings nor tried by the parties in the trial court 

I 

should not be ruled upon by an appellate court. A judgment

I on a matter outside of the issues framed by the pleadings 

is error. Cortina v. Cortina, 98 So. 2d 334 (Fla. 1957); 

Stack v. Okaloosa County, 347 So. 2d 145 (Fla. 1st DCA 

I 1977). 

I� 
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I 

Moreover, logic requires that the determination that

I there has been a physical invasion of the property because 

of an alleged elimination of access be rejected. Physical 

invasion is a trespassory act. One does not physically 

I invade property by restricting the ability of another to 

physically enter that property. In other words, physical 

I 
I invasion of property is just that - actual physical use 

or actual physical appropriation. 

Acutal entry and occupation form the basis of physical 

I invasion. E.g., State Road Dept. v. Harvey, 142 So. 2d 

773 (Fla. 2d DCA 1962). Invasion by water, earth, sand 

I or other material is a physical invasion. E.g., Kendry 

I v. State Road Dept., 213 So. 2d 23 (Fla. 4th DCA 1968), 

cert. denied 222 So. 2d 752 (1969). An easement over private 

I lands for public use is a physical invasion. E.g., City 

I 

of Miami Beach v. Belle Isle Apartment Corp., 177 So. 2d 

I 884 (Fla. 3d DCA 1965) cert. denied, 188 So. 2d 819 (Fla.1966). 

In the present case, however, there is no governmental 

act that even remotely resembles a physical invasion. 

I Furthermore, the finding of the trial court that the 

practical effect of governmental action has been to eliminate 

I physical access is without support in the record. There 

is no testimony or other evidence substantiating the findingI that access was eliminated. Instead, the record reflects, 

I 
I 
I 
I 



I 

I 

if anything, that access to the land has remained unchanged.

I The fact that existing access remains unimproved is not 

recognized as a lost property right requiring compensation. 

It was error for the trial to conclude that a physical 

I� invasion of the property had occurred. It remains to be 

I 

shown where this issue was raised, and if raised, where 

I the trial court took testimony as to the actual elimination 

of access to any individual lot on the entire 14,000 acres. 

There is not a shred of evidence in the record to support 

I the determination of the trial court, much less competent, 

substantial evidence on this particular point. Atlantic, 

I 
I in its Initial Brief, fails to cite any record support 

for such "evidence" because there is none. Petitioners 

may not have been able to improve their access, but access 

I simply has not been eliminated. 

Instead Atlantic relies upon case law with little 

I or nothing in common with the present case. For example, 

in Hillsborough County Aviation Authority v. Beneitez,
I 200 So. 2d 194 (Fla. 2d DCA 1967) it was specifically held 

I that a physical invasion had occurred. 200 So. 2d at 198. 5 

5 Another example of Appellee's mis-citation to existingI� case law is found in Atlantic's footnote 29. Appellee 
cites Ed Zaagman, Inc. v. City of Kentwood, 277 N.W. 2d 
475 (Mich. 1979) for the proposition that a zoning ordinance 

I 
I was confiscatory because the ordinance made it economically 

infeasible to install roads to landlocked property. The 
case simply does not stand for that proposition. See 277 
N.W. 2d at 479. 
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I 
I� 2. The degree to which there is a diminution in value 

of the property. Or stated another way, whether the regulation 

I� precludes all economically reasonable use of the property. 

I 

The trial court found that the value of the lots at 

I CAE had diminished, that the delays and increased complexity 

of improvements had made it impossible for Atlantic to 

construct� the project, that Atlantic had lost a potentially 

I� large profit and that the lots were not usable for any 

I 

practical or reasonable purpose (A. 28, 31-32, 34-35). 

I It is absolutely clear that diminution of value, standing 

alone, is insufficient to establish an unconstitutional 

taking of� land. Penn Central Transp. Co. v. New York City; 

I Deltona Corp. v. United States, 647 F. 2d 1184 (Ct. Cl. 

1981) U.S. cert. denied, 102 So.Ct. 1712 (1982); Holaway 

I� v. City of Pipestone, 269 N.W. 2d 28 (Minn. 1978); Fifth 

Avenue Corp. v. Washington County, etc., 282 Or. 591, 561 

I 
I P.2d 50 (1978). While the extent of diminution of value 

may be a relevant consideration, Goldblatt v. Hempstead, 

369 U.S. 590, 594, 82 S.Ct. 987, 990, 8L.Ed.2d 130, 134 

I� (1962), the mere presence of the diminution is not dispositive, 

even when quite large. For example, diminution in excess 

I 
I of 75% does not necessarily establish a taking, Village 

of Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 

114, 71 L.Ed. 303 (1926), nor does diminution in excess 

I of 87.5%, Hadacheck v. Sebastian, 239 U.S 394, 36 S.Ct. 

143, 60 L.Ed. 348 (1915).

I 
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I 

Instead, a diminution in value must actually deprive 

I an owner of all economically viable use of the property. 

Hodel v. Virginia Surface Mining and Reclamation Ass'n, 

I 
452 u.S. 264, 295-96, 101 S.Ct. 2352, 2370, 69 L.Ed.2d 

1, 28 (1981); Agins v. City of Tiburon, 447 u.S. 255, 260, 

100 S.Ct. 2138, 2141, 65 L.Ed.2d 106, 112 (1960); Penn 

I Central, 438 U.S. at 138; Oceanic California, Inc. v. City 

of San Jose, 497 F.Supp. 962, 973 (N.D.Cal. 1980). This
I 
I 

rule is alive and well in Florida. Graham v. Estuary Properties; 

see also Zabel v. Pinellas County Water and Navigation 

I 
I 

Control Authority, 171 So. 2d 376 (Fla. 1965); Askew v. 

I Gables-By-The-Sea, Inc., 333 So. 2d 56 (Fla. 1st DCA 1976), 

cert. denied 345 So. 2d 420 (Fla. 1977). 

The record here does not disclose any prohibition 

against use of the land. Rather, as noted in Point I, 

I 

DER, by entering into the Stipulation in Case CC-93, has 

I approved development of the property. The trial court 

does not find that another plan of development would not

I prove workable or profitable, or even that Atlantic's plan 

could not have been utilized in an economically feasible 

manner by another developer. 

I The uncontroverted testimony from both Petitioners' 

and Respondents' witnesses

I use and economic viability. 

I 
I 
I 
I 

was that the property has reasonable 

Atlantic's property appraiser, 
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