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a particular State project. It is the fact of the taking of property fram the owner,
rather than any specific use by the State, which is crucial in inverse condemnation.

Lincoln loan Co. v. State, 274 Ore. 49, 545 P.2d 105, 108 (1976).

Respordents cite Just v. Marinette County, 56 Wis.2d 7, 201 N.W.2d

761 (1972), for the proposition that preserving the status quo does not confer a
public benefit. [S. Br. 54; DER Br. 34-35]. But here the status quo —- before

the State's delaying actions began -- was that the land was being developed by the
State-created SCDD according to the State—approved registration, which made the
improvements a State requirement, and the ownership had already "locked in" both
the econamics and the design. Precluding the improvements at CAE frustrated, rather
than preserved, the status quo. In any event, as demonstrated in the footnote,

Just provides no help to the State.ﬂ/

4, Reasonable investment-backed expectations. Respondents misunderstand

Penn Central Transportation Co. v. City of New York, 438 U.S. 104, 98 S.Ct. 2626

(1978). There, regulation prohibited Penn Central from destroying Grand Central
Station, a historic landmark, to build a skyscraper. Penn Central had invested

in the property for a train station and that expectation was not frustrated. The

20/ Just, like Estuary Properties, was a case vwhere a permit was denied. In finding
no unconstitutional taking, the court in Just distinguished Piper v. Ekern, 180
Wis. 586, 194 N.W. 159 (1923), as a case where, as here, government action was
"unnecessary for the public health, safety, or welfare and, thus, to constitute
an unreasonable exercise of the police power." 201 N.W.2d at 769. Moreover, the
court in Just recognized that even a valid exercise of police power becomes a taking
if "the damage to the property owner is too great . . . . The distinction between
the exercise of the police power and condemnation has been said to be a matter of
degree of damage to the property owner . . . . [Wlhere the restriction is so great
the landowner ocught not to bear such a burden for the public good, the restriction
has been held to be a constructive taking even though the actual use or forbidden
use has not been transferred to the government so as to be a taking in the
traditional sense." 201 N.W.2d at 767.
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fortuitous increase in demand for land in general, which Penn Central wanted to
take advantage of, was not an expectation causing the investment. Thus, the factor

of frustration of investment backed expectations was found missing. Significant

also, the City had created transferable development rights which compensated Penn
Central for the restrictions —— even though a building could not be erected on its

property, Penn Central could sell its valuable density rights to others.

Unlike Penn Central, the State's actions have unquestionably frustrated

Petitioners' investment-backed expectations. Atlantic invested in CAE to obtain

a return fram the sale of developed lots. [Lipman at 29-35, R. 4410; Trella at
92-94, R. 4207—4209].£/ It cannot now realize that expectation. The class bought
their lots with the expectation of using or selling them. Without improvements

to provide access and drainage, an individual 1 1/4 acre lot among 15,000 acres

is totally useless and the owner's expectations are thwarted.

Deltona Corp. v. United States, 657 F.2d 1184 (Ct. Cl. 1981), cert. denied,

455 U.S. 1017 (1982) [S.Br. 53; DER Br. 48], is substantially different from the
present case. In Deltona, the court found no taking "in view of the many remaining

economically viable uses for plaintiff's property. . . ." In contrast, the trier

21/ See Osborn v. City of Cedar Rapids, 324 N.W.2d 471, 472 (Iowa 1982), where
the Iowa Supreme Court, in finding a taking, rejected the City's defense that the
landowners could continue to use the land: "In a sense this is true but this is
not conclusive. The principal, almost exclusive, value of the property to plaintiffs
did not lie in the use plaintiffs then made of it. They held the property mainly
for its development potential. . . . The loss of such potential investment-backed
expectations is a factor to be considered in determining whether there has been

a taking."
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of fact here found that Petitioners' lands have no value and no uses and found,
unlike Deltona, that the State's delay has not advanced the public health, safety
and welfare. Thus, in Deltona the trier of fact found no taking "under the specific
facts and circumstances of [that] case." The exact opposite is true here. Other
obvious differences are: (a) Deltona received transferable development rights from
the county to offset any diminution in value; (b) Deltona acquired its lands knowing
federal permits were required, whereas there were no State permitting requirements
when Atlantic subdivided and sold most of CAE; (c) Deltona sold lands prior to
obtaining required permits, whereas Atlantic had all required permits when it began
construction and sales, only later to have the State impose permitting requirements;

and (d) from the point of view of the class members, there is no similarity whatever.

5. Delay. It is well established that govermment delay may result in the
factors which give rise to a constitutional taking. Even delay attributable to

administrative or judicial proceedings may give rise to a taking. Askew v. Gables-—

by-the-Sea, supra. For example, in Gordon v. City of Warren, 579 F.2d 386, 391

(6th Cir. 1978), the court explicitly recognized that "legal actions, such as

appealing [a] court decision" may effect a taking. Similarly, in Sixth Camden Corp.

v. Township of Evesham, supra, discussed in the initial brief, the township's appeal,

to delay construction, was held to "provide a basis" for the subsequent taking claim

in federal court. 420 F.Supp. at 725. Iachney v. United States, supra. The San

Diego Gas opinion, is to the same effect, and contrary to the State's argument (S.Br.

46, 51), that opinion represents the law of the land according to the courts. See

cases in initial brief p. 47 and Hamilton Bank of Johnson City v. Williamson County

Regional Planning Commission, 729 F.2d 402, 408 (6th Cir. 1984), and Barbian v.

Panagis, 694 F.2d 476, 482, 485 n.7 (7th Cir. 1983).
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The agrument [DER Br. 53, S.Br. 58] that delay might ruin a poor developer,
but not a rich one, misses the point and ignores the facts. While the law can
neither require unlimited resources nor reward bad financial planning, it does
protect property acquired with "reasonable investment backed expectations." An
investment is made and a project is undertaken after planning to establish sales
prices, costs, expenses, overhead, and profits. Here, Atlantic accurately read
the market [there were 5000 sales, FJ ¥ 31, A. 19], and Atlantic accurately estimated
its expenses [the improvements were on time and within budget, FJ ¥ 22, 58; A. 15,
29]. But then State-created delays (after maximum incame was fixed by sales at
1967 prices) caused reduced sales (cancellations and sales suspension) and increased
expenses (fees and increased requirements) and overhead (excessive years of
operation), and bankrupted the project. The trial court found these actions

unforeseeable. [FJ ¥ 36, A. 20]. The State says that a different result might

have occurred if inflation had not occurred. Of course, if the facts were different
the results might be different! But State actions have consequences in the real
world just as do other actions, and the facts of this case must control the decision.

IV. RESPONSE TO ARGUMENT THAT THE STATE MAY VALUE THE LAND "AS IS" FOR
CCMPENSATION PURPOSES.

The State argues that, if it has to pay for the lots it has taken, they
should be valued "as is,” i.e., worthless, without any consideration of the fact
that the State's action made them worthless. [S.Br. 60] That is not the law.
State action which diminishes the value of the property to the extent of a taking
does not thereby decrease the amount of just compensation to the diminished value.

See Dade County v. Still, 377 So.2d 689 (Fla. 1979) (county ordinance stating that

county would take property for street widening cannot be considered in determining
27



fair value of those lands); State Road Department v. Chicone, 158 So.2d 753 (Fla.

1963) (condemning authority cannot benefit from reduction in property value caused
by a prior announcement that it will be taken for a public project because
compensation must constitutionally "be based on the value that the property would
have had at the time of the taking had it not been subjected to the depreciating

threat of condemation « . . .") .22—/

In short, the State cannot be permitted to render property so worthless
as to amount to a taking and then claim that the property is worthless for "just
campensation" purposes. The old analogy to the criminal who murdered his parents,
then begged for sympathy because he was an orphan, is dbvious.

V. RESPONSE TO ARGUMENT THAT DER'S ACTIONS WERE MERELY VOID AND PROVIDE
NO BASIS FOR CCMPENSATION.

DER's Point IV (p. 59-63) argues that all DER's actions were void and that
Petitioners' only ramedy is to have them declared invalid, not to claim a taking.
That suggestion is no defense to the constitutional claim that those acts deprived

Petitioners of their property. The State is bound by the consequences of its acts,

22/ Other case law is in accord. E.g., Amen v. City of Dearborn, 718 F.2d 789
{6th Cir. 1983); cert. denied, u.s. , 104 S.Ct. 1596 (1984); Tibbs v. City
of Sandpoint, 100 Idaho 667, 603 P.2d 1001, 1005 (1979); In re City of New York,
94 A.D.2d 724, 462 N.Y.S.2d 260 (1983), aff'd, 61 N.Y.2d 843, 473 N.Y.S.2d 963,
462 N.E.2d (1984). Dept. of Transportation v. Burnette, 384 So.2d 916, (Fla. lst
DCA 1980), cited at page 60 of the State's brief, involved a taking claim where
the plaintiff acquired the property after the State action had taken it. The case
held only that the cause of action for the taking belonged to the landowner at the
time of the State action, but that it could be assigned. Here, the State action
began after the improvements were begun.
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and when those acts result in destruction of property which cannct be undone by
declaration of invalidity, the Constitution requires campensation. Indeed, that

was the very rule set forth in the San Diego Gas opinion: the remedy for delay

caused by void government regulation is to declare at least a temporary taking for

23/

which compensation mast be paid. Indeed, the San Diego Gas opinion declared

unconstitutional the rule of a few jurisdictions that the only remedy for excessive

regulation is to declare it wvoid, and Fred F. French Investing Co. v. City of New

York, 39 N.Y.2d 587, 385 N.Y.S.2d 5, 350 N.E.2d 381, appeal dismissed, 429 U.S.

990 (1976), from which DER quotes extensively [DER Br. 59-60] was expressly

criticized and rejected in the San Diego Gas opinion. DER's suggestion that at

this late date it simply say "sorry about that" cannot undo the destruction of the

project. The taking has became permanent.24/

23/ Other case law is in accord. For example, in Ocean Acres Limited Partnership
v. Dare County Board of Health, 514 F.Supp. 1117, 1122 (E.D.N.C. 1981), aff'd, 707
F.2d 103 (4th Cir. 1983), the court held that declartory or injunctive relief is
not sufficient where, as here, "econamic losses [were] suffered over a period of
years" and where an injunction "will be inadequate to restore" the injured property
owner.

%/ Other courts have agreed that compensation is constitutionally required where
mere invalidation of an act will not cure the damage. E.g., In re Aircrash in Balij,

Indonesia, 684 F.2d 1301, 1311 n.7 (9th Cir. 1982); Fountain v. MARTA, supra;
Hernandez v. City of Lafayette, 643 F.2d 1188 (5th Cir. 1981), cert. denied, __
U.S. , 102 S.Ct. 1251 (1982); American Savings & Loan Ass'n v. County of Marin,
653 F.2d 364, 372 (9th Cir. 1981); Richmond Elks Hall Ass'n v. Richmond Redevelopment

Agency, 561 F.2d 1327, 1330 (9th Cir. 1977); Kinzli v. City of Santa Cruz, 539
F.Supp. 887, 89 (N.D. Calif. 1982).
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