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a particular State project. It is the fact of the taking of property fran the o.mer, 

I rather than any specific use by the State, \lihich is crucial in inverse condemnation.� 

Lincoln Loan Co. v. State, 274 Ore. 49, 545 P.2d 105, 108 (1976).� 

I� 
Resp:mdents cite Just v. Marinette County, 56 Wis.2d 7, 201 N.W.2d 

I 761 (1972), for the prop:>sition that preserving the status ~ does rot confer a 

public benefit. [So Br. 54: DER Br. 34-35J. But here the status quo -- before 

I the State I s delaying actions began -- was that the land \'as being developed by the 

I State-created senD according to the State-aFProved registration, \lihich made the 

improvements a State requirement, and the aNnership had already "1cx:::ked in" 1::x>th 

I the econanics and the design. Precluding the improvements at eM: frustrated, rather 

than preserved, the status quo. In any event, as demonstrated in the footnote, 

I Just provides no help to the State. 20/ 

I 4. Reasonable investment-backed expectations. Resp:mdents misunderstand 

Penn Central TransIX?rtation Co. v. City of New York, 438 U.S. 104, 98 S.Ct. 2626

I (1978) • 'There, regulation prohibited Penn Central fran destroying Grand Central� 

I� Station, a historic landmark, to build a skyscraper. Penn Central had invested� 

in the property for a train station and that expectation was not frustrated. 'The 

I 
I 

20/ Just, like Estuary Properties, was a case Where a pennit \'as denied. In finding 
no unconstitutional taking, the court in Just distinguished Piper v. Ekern, 180 
Wis. 586, 194 N.W. 159 (1923), as a case Where, as here, goverrunent action \'as 
"unnecessary for the public health, safety, or welfare and, thus, to constitute 

I an unreasonable exercise of the {X)lice ~r. II 201 N. W. 2d at 769. M:>reover, the 

I 
coort in Just recognized that even a valid exercise of police ~r becomes a taking 
if lithe damage to the property aNner is too great. • • • 'The distinction between 
the exercise of the p::>lice p:JWer and condemnation has been said to be a ma.tter of 
degree of damage to the property o.mer • • • • [W]here the restriction is so great 

I 
the lando.mer ought not to bear such a burden for the p,lblic good, the restriction 
has been held to be a constructive taking even though the actual use or forbidden 
use has not been transferred to the goverrnnent so as to be a taking in the 
traditional sense." 201 N.W.2d at 767.� 
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I fortuitous increase in demand for land in general, Which Penn Central wanted to 

I take advantage of, was not an expectation causing the investment. '!hus, the factor 

of frustration of investment backed expectations was fO\IDd missing. Significant 

I also, the City had created transferable developnent rights Which canpensated Penn 

Central fur the restrictions -- even though a building oould rot be erected ~ its

I prcperty, Penn Central could sell its valuable density rights to others. 

I Unlike Penn Central, the State I s actions have unquestionably frustrated 

Petitioners' investment-backed expectations. Atlantic invested in CAE to obtain

I a return fran the sale of developed lots. [Lipnan at 29-35, R. 4410: Trella at 

I 92-94, R. 4207-4209]. 21/ It cannot nCM realize that expectation. '!he class l:::ought 

their lots with the expectation of using or selling them. Without improvements 

I to provide access and drainage, an individual 1 1/4 acre lot among 15,000 acres 

is totally useless and the a,.mer's expectations are thwarted.

I 
Deltona Corp. v. United States, 657 F.2d 1184 (Ct. Cl. 1981), cert. denied, 

I 455 U.S. 1017 (1982) [S.Er. 53: DER Br. 48], is substantially different frem the 

I present case. In Deltona, the court found ro taking II in view of the many remaining 

econanically viable uses for plaintiff's property•• . . II In oontrast, the trier 

I 
I� 21/ ~ Osborn v. City of Cedar Rapids, 324 N.W.2d 471, 472 (Iowa 1982), Where� 

I 
the Iowa Suprane Court, in finding a taking, rejected the City's defense that the 
landa,.mers could continue to use the land: "In a sense this is true but this is 
not conclusive. '!he principal, alIrost exclusive, value of the property to plaintiffs 
did not lie in the use plaintiffs then nade of it. '!hey held the property nainly 

I 
for its develcpnent p:>tential. • • • '!he loss of such p:>tential investment-backed 
expectations is a factor to be considered in determining Whether there has been 
a taking. II 

I� 
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I of fact here found that Petitioners I lands have no value and no uses and found, 

I unlike Deltona, that the State's delay has not advanced the plblic health, safety 

and \\elfare. '!hus, in Deltona the trier of fact found no taking "under the specific 

I facts and circumstances of [that] case." '!he exact opposite is true here. Other 

obvious differences are: (a) Deltona received transferable developnent rights fran 

I the county to offset any diminution in value: (b) Deltona acquired its lands knowing 

I federal pennits \\ere required, Whereas there \\ere no State pennitting requirements 

when Atlantic subdivided and sold rrost of CAE: (c) Deltona sold lands prior to 

I obtaining required pennits, Whereas Atlantic had all required pennits When it began 

construction and sales, only later to have the State impose pennitting requirements: 

I and (d) fran the p:>int of view of the class members, there is 00 similarity Whatever. 

I 5. D3lay. It is \\ell established that govennnent delay nay result in the 

factors v.hich give rise to a constitutional taking. Even delay attributable to 

I� 
I administrative or judicial proceedings nay give rise to a taking. Askew v. Gables­�

by-the-Sea, supra. Fbr example, in Gordon v. City of Warren, 579 F.2d 386, 391� 

(6th Cir. 1978), the court explicitly recognized that "legal actions, such as� 

I appealing [a] carrt decision" nay effect a taking. Similarly, in Sixth camden Corp.� 

v. Township of Evesham, supra, discussed in the initial brief, the toNnship's appeal,� 

I� 
I to delay construction, was held to "provide a basis" for the subsequent taking claim� 

in federal court. 420 F.SUpp. at 725. Lachney v. United States, supra. '!he San� 

Diego Gas opinion, is to the same effect, and contrary to the State's argument (S. Br.� 

I 46, 51), that opinion represents the law of the land according to the courts. See� 

cases in initial brief p. 47 and Hamilton Bank of Johnson City v. Williamson County� 

I� 
I Regional Planning Camnission, 729 F. 2d 402, 408 (6th Cir. 1984), and Barbian v.� 

Panagis, 694 F.2d 476, 482, 485 n.7 (7th Cir. 1983).� 

I 26 
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The agrurnent [DER Br. 53, S.Br. 58] that delay might ruin a :r;xx>r developer, 

I but not a rich one, misses the point and igrores the facts. 'VIlile the law can� 

I� 
neither require unlimited resources nor reNard bad financial planning, it does� 

protect prq:>erty acquired with "reasonable investment backed expectations. II An 

I� investment is made and a project is mdertaken after planning to establish sales� 

prices, costs, expenses, overhead, and profits. Here, Atlantic accurately read 

I the market [there were 5000 sales, FJ 11" 31, A. 19], and Atlantic accurately estimated 

its expenses [the improvanents were on time and within h.ldget, FJ 11" 22, 58: A. 15,

I 29]. BJ.t then State-created delays (after I1'Bx:imum incane was fixed by sales at 

I 1967 prices) caused reduced sales (cancellations and sales suspension) and increased 

expenses (fees and increased requiranents) and overhead (excessive years of 

I operation), and bankrupted the project. '!he trial rourt found these actions 

unforeseeable. [FJ 11" 36, A. 20]. '!he State says that a different result might 

I 
I have occurred if inflation had not occurred. Of course, if the facts were different 

the results might be different1 BJ.t state actions have consequences in the real 

world just as do other actions, and the facts of this case nust control the decision. 

I IV.� RESPONSE TO ARGu-1ENI' THAT THE STATE MAY VALUE THE LAND liAS ISII FOR 
CCMPENSATION PURPOSES. 

I 
The State argues that, if it has to pay for the lots it has taken, they 

I should be valued lias is," i.e., worthless, without any ronsideration of the fact 

that the State· s action made them 'If.Orthless. [S.Br. 60] '!hat is rot the law.

I 
I� 

State action Which diminishes the value of the property to the extent of a taking� 

does not thereby decrease the amount of just corrpensation to the diminished value.� 

See Dade County v. Still, 377 So.2d 689 (Fla. 1979) (county ordinance stating that 

I county 'If.Ould take property for street widening cannot be ronsidered in detennining 
27 
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I fair value of those lands): State Road Department v. Chicane, 158 So.2d 753 (Fla. 

I 1963) (condemning authority cannot benefit fran reduction in property value caused 

by a prior announcanent that it will be taken for a public project because 

I c~nsation Imlst constitutionally "be based on the value that the property v.ould 

have had at the time of the taking had it not been subjected to the depreciating 

' ") 22/I t hreat 0 f condemnation. • •• .­

I In short, the State cannot be pennitted to render property so v.orthless 

as to arrount to a taking and then claim that the property is v.orthless for II just

I carq:>eI1sation" purposes. '!he old analogy to the criminal \>.ho nurdered his parents, 

I then begged for sympathy because he was an orphan, is obvious. 

I v. RESPONSE TO ArotMENr THAT DER I S ACTIONS WERE MERELY VOID AND PROVIDE 
NO BASIS FOR CCMPENSATION. 

I DER's Point IV (p. 59-63) argues that all DER I S actions were void and that 

Petitioners' only ranedy is to have them declared invalid, not to claim a taking.

I That suggestion is no defense to the constitutional claim that those acts depriVed 

I Petitioners of their property. '!he State is bound by the oonsequences of its acts, 

I 22/ Other case law is in accord. E.g., Amen v. City of Dearborn, 718 F.2d 789 
16th Cir. 1983): cert. denied, _ u.S. _, 104 S.Ct. 1596 (1984): Tibbs v. City 

I of Sandpoint, 100 Idaho 667, 603 P.2d 1001, 1005 (1979): In re City of New York, 

I 
94 A.D.2d 724, 462 N.Y.S.2d 260 (1983), aff'd, 61 N.Y.2d 843, 473 N.Y.S.2d 963, 
462 N.E.2d (1984). Dept. of Transportation v. Burnette, 384 So.2d 916, (Fla. 1st 
DCA 1980), cited at page 60 of the State's brief, involved a taking claim Where 
the plaintiff acquired the property after the State action had taken it. '!he case 
held only that the cause of action for the taking belonged to the lando.mer at the 
time of the State action, but that it ca.lld be assigned. Here, the State action

I began after the improvements were begun. 

I� 
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I and when those acts result in destruction of property \\hi.ch cannot be undone 'by 

I declaration of invalidity, the Constitution requires ccmpensation. Indeed, that 

was the very rule set forth in the San Diego Gas opinion: the remedy for delay 

I caused 1::¥ void goverrnnent regulation is to declare at least a terrporary taking for 

which ccmpensation rrust be paid. 23/ Indeed, the San Diego Gas opinion declared 

I unconstitutional the rule of a feM jurisdictions that the <::nly remedy for excessive 

I regulation is to declare it void, and Fred F. French Investing Co. v. City of NeM 

York, 39 N.Y.2d 587, 385 N.Y.S.2d 5, 350 N.E.2d 381, appeal dismissed, 429 u.s. 

I 990 (1976), fran which DER quotes extensively [DER Br. 59-60] was expressly 

criticized and rejected in the San Diego Gas opinion. DER I S suggestion that at 

I this late date it sinply say "sorry about that" cannot undo the destruction of the 

I� 
project. The taking has becane pennanent. 24/� 

I� 
I 23/ Other case law is in accord. For exanple, in Ocean Acres Limited Partnership 

~ Dare County Board of Health, 514 F.Supp. 1117, 1122 (E.D.N.C. 1981), aff'd, 707 
F.2d 103 (4th Cir. 1983), the cx:>Urt held that declartory or injunctive relief is

I not sufficient where, as here, "econanic losses [were] suffered over a period of 
years" and where an injunction ''will be inadequate to restore" the injured property 
ONner. 

I 24/ Other cx:>Urts have agreed that aJIIPe!lsation is constitutionally required where 
mere invalidation of an act will not cure the darrage. E. g., In re Aircrash in Bali, 

I� Indonesia, 684 F.2d 1301, 1311 n.7 (9th Cir. 1982): Fountain v. MARTA, supra:� 
Hernandez v. City of Lafayette, 643 F. 2d 1188 (5th Cir. 1981), cert. denied, _ 
u.S. , 102 S.Ct. 1251 (1982): Art'erican savings & Loan Ass'n v. County of Marin, 
653 F-:2"d 364, 372 (9th Cir. 1981): Riclurond Elks Hall Ass 'n v. Riclurond Redevelo t

I Agency, 561 F.2d 1327, 1330 (9th Cir. 1977 : Kinzli v. Cltyof Santa Cruz, 539 
F.Supp. 887, 896 (N.D. calif. 1982). 
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