


admitted by the trial court. This evidence was releVant because
it proved that appellant possessed the gun used in the charged

crimes.

Appellee disagrees with appellant's_perception of the
evidence and assumption that the jury considered such evidence
as proof of anything other than possession ofkthe‘gun. Appellant
contends the court erred in admitting this evidence because it
portrayed appellant as a person of.bad character, strongly sug-
gested he was involved in other criminal activity, and created
a misleading inference that appellant's attempt to elude the
police showed consciousness of guilt of the charged murders.

Appellant characterizes this evidence as '"flight evidence."

Appellant incorrectly assumes that this evidence was
tendered and admitted for the purpose of showing flight from

which the consciousness of guilt could be inferred.

It is true that the State offered the evidence of the
Carolyn Ward incident and subsequent chase and arrest of appellant
to show evidence of flight (R 557); however, the trial court
granted appellant's Motion in Limine as to the Carolyn Ward
incident. Appellee would point out that evidence of the Carolyn
Ward incident and the chase and apprehension of appellant should
have been admitted to show flight for the same reasons discussed

in Heiney v. State, 447 So.2d ZIOL(Fla.l98§), in

that it was relevant to show that appellant's desire to avoid

apprehension for the convenience store murders motivated him to

-39-



sell his Barracuda convertible, steal‘a Cadillac and abduct
Carolyn Ward, so that he could obtain a different car and
continue his flight. See Heiney, Id. This evidence was relevant

also to a material issue of fact, see Ruffin v. State, 397 So.2d

277, cert.den., 454 U.S. 882, 102 s.Ct. 368, 70 L.Ed.2d 194
(1981) [relevant to issue of identity, in linking appellant with
murder weapon and explaining how appellant and murder weapon
were apprehended]. However, since the trial court prohibited
the State from introducing evidence of the Carolyn Ward incident,
the State was forced to only introduce the chase and arrest
evidence, which was crucial to linking appellant with the murder
weapon. It is clear from the trial court's ruling that the
evidence of the chase and arrest was allowed to be introduced
for the purpose of showing recovery of the murder weapon (R 567),
on essential element of the State's case. The jury was never
instructed on evidence of flight; there is nothing in the record
which indicates the jury considered this evidence as inferring

a consciousness of guilt.

Appellant discusses in depth the law concerning admissibility
of evidence of flight; appellee does not dispute appellant's
recitation of the rules propounded by courts faced with flight
evidence. However, appellee disagrees with appellant that such
is applicable here, since the jury was totally ignorant of the
law on flight evidence. It is pure speculation to even suggest
that the jury evaluated this evidence as evidence of flight and
then drew permissible or impermissible inferences from such

evidence when the jury was never instructed on flight evidence

—40-



or inferences from flight or consciousness of guilt, etec.
Flight is only a circumstance of guilt, to be considered by a

jury under an appropriate charge. Williams V. Staté, 268 So.2d

566 (Fla.3rd DCA 1972). The rule is that when a suspected
person in any manner endeavors to escape, Or evade‘a thregtened
prosecution, by flight, concealment, resistance to 1awfu1 arrest,
or other ex post facto indication of a desire to evade prose-
cution, such fact may be shown in evidence as one of a series

of circumstances from which guilt may be inferred, the relevance
of such evidence being based on the consciousness of guilt in-

ferred from such actions. Mackiewicz v. State, 114 So.2d 684

(Fla.1959), cert.den., 362 U.S. 965, 80 S.Ct. 883, 4 L.Ed.Zd
879, reh.den., 362 U.S. 992, 80 S.Ct. 1083, &4 L.Ed.2d 1024;
Daniels v. State, 108 So.2d 755 (Fla.1959). Also see Straight
v. State, 397 So.2d 903 (Fla.1981), cert.den., 454 U.S. 1022,
102 S.Ct. 556, 70 L.Ed.2d 418, reh.den., 454 U.S. 1165, 102

S.Ct. 1043, 71 L.Ed.2d 323.

The cases cited by appellant concern situations where the

defendant on appeal contends the trial court erred in instructing

the jury on flight. United States v. Myers, 550 F.2d 1036 (5th

Cir.1977); United States v. Borders, 693 F.2d 1318 (11lth Cir,1982);

United States v. Beahm;. 664 F.2d 414 (4th Cir.1981). In Beahm,.

supra, there was evidence that the defendant fled, but no evidence
that he was aware that he was the subject of a criminal investi-
gation. The Beahm court determined that the instruction given

the jury constituted reversible error since it allowed the jury
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to draw an inference of guilt from flight without "awareness';
the proper instruction would have allowed the jury to consider
the flight immediately after the commission of a crime or after
being accused of a crime, thus meeting the "awareness' require-
ment. In Myers, supra, the court ruled it was error to instruct
the jury that they could infer consciousness of guilt from an
alleged flight which was without support in the record. A flight
instruction is improPer unless the evidence is sufficient to
furnish reasonable support for all four of the inferences set
out in Myers. In Borders, supra, the court recognized that the
probative value of flight evidence is substantially weakened

if the suspect was not aware at the time of flight that he was
the subject of a criminal investigation for the particular

crime charged. 1In Borders, the court decided the flight evi-
dence was properly admitted and the instruction given correctly
cautioned the jury that it was up to them to determine whether
the evidence proved flight and the significance, if any, to be

accorded such a determination. Finally, in United States v.

Howze, 668 F.2d 322 (7th Cir.1982) the defendant moved to sup-
press evidence of his flight; the trial court ruled against him,
and on appeal the court remanded the issue, recognizing that
"when there is no immediacy between the flight and the crime,
the court must be certain there is evidence that a defendant
knows he is being sought for the specific crime charged and

not some other crime or event.' Howze at 325. But see Shorter

v. United States, 412 F.2d 428 (9th Cir.1969) [failure of

government to present evidence that defendant knew he was being
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sought for particular offense charged did not preclude admission

of evidence of defendant's flight], and United States v. Ramon-

Perez, 703 F.2d 1231 (1llth Cir.1983) [time delay may lessen the
probative value of the evidence, but does not render it inad-

missible].

It is clear from the above cases that the proper focus
of concern is not on whether the jury was exposed to evidence
of flight, but whether the evidence of flight warranted an
instruction on flight and whether the jury was properly instructed
as to the permissible inferences it could draw from evidence of
flight. Since the jury in this case was never instructed that
they could infer consciousness of guilt from evidence of flight,
or for that matter, could infer anything from the evidence of
flight, it is mere speculation to presume that the jury even

considered the evidence of the car chase and arrest as anything

other than evidence relevant to 1ocation of the murder weapon.
In other words, there is no indication that the jury_considered
this evidence as being evidence of flight, or that impermissible
inferences were drawn from this evidence. The instant record
renders such a presumption mere conjecture and reversible error

cannot be predicated upon conjecture. Sullivan v. State, 303

So.2d 632, 635 (Fla.1974). This Court should presume that the
jury acted properly as to matters which necessarily inhered in

its verdict, Lacy v. State, 387 So.2d 561 (Fla.4th DCA 1980),

and interpreted the evidence according to the instructions

given by the trial court.
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In any event, if this Court decides that this evidence
was indeed evidence of flight, the admission of this evidence
was not error since this evidence was relevant to an issue of
material fact: the linking of appellant with the murder weapon
after the charged crimes had been committed (the State pos-
sessed other evidence linking appellant to the murder weapon
prior to the time the charged crimes were committed). The trial
court has wide discretion in areas concerning the admission of
evidence, and its ruling on the admissibility of evidence will
not be disturbed unless an abuse of discretion is shown. Welty
v. State, 402 So.2d 1159 (Fla.1981); Booker v. State, 397 So.2d
910, cert.den., 454 U.S. 957, 102 S.Ct. 493, 70 L.Ed.2d 261

(1981). Appellant has not shown the trial court abused its
discretion in allowing the State to introduce the relevant evi-
dence of the apprehension of appellant and the murder weapon

via the car chase.

C. The trial court did not err in denying appellant's
Motion for Mistrial.
A motion for mistrial is addressed to the sound discretion
of the trial court and should be granted only in cases of absolute

legal necessity. Wilson v. State, 436 So.2d 908 (Fla.l1l983);

Salvatore v. State, 366 So.2d 745 (Fla.l1978), cert.den., 444

U.s. 885, 100 s.Ct. 177, 62 L.Ed.2d 115 (1979); Flowers v. State,

351 So.2d 764 (Fla.3rd DCA 1977). A motion for mistrial is
appropriate only when the error committed was so prejudicial as

to vitiate the entire trial. Cobb, v. State,. 376 So.2d 230
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(Fla.1979); Perry v. State, 200 S. 525 (1941). A mistrial is

not appropriate where the State does not disobey any rule of

procedure or of fundamental fairness. De La Cova v. State,

355 So.2d 1227 (Fla.3rd DCA 1978). If the alleged error does

no substantial harm and causes no material prejudice, a mistrial
should not be declared. Improper remarks can be cured by ordering
the jury to ignore them unless they are so objectionable that

such instruction would be unavailing. Breedlove v. State, 413

So.2d 1, cert.den., 103 S.Ct. 184, reh.den., 103 S.Ct. 482 (1981).
Also see United States v. Klien, 546 F.2d 1259 (5th Cir.1977),

reh.den., 550 F.2d 42.

The inadvertent, unsolicited statement by Officer Jones
that the Cadillac had been reported stolen was not sufficient
to require reversal for the failure to declare a mistrial, given
the trial court's adequate and fully curative instruction. See

Moore v. State, 418 So.2d 435, (Fla.3rd DCA 1982); Riley v. State,

367 So.2d 1091 (Fla.3rd DCA 1979) and Williams v. State, 354 So.2d

112 (Fla.3rd DCA 1978). At best, appellant's contention that
Jones' testimony evidenced to the jury another crime for which
he was not being tried is mere speculation and conjecture, see

Dunn v. State, 341 So.2d 806 (Fla.3rd DCA 1977), upon which

reversible error cannot be predicated. Sullivan v. State, supra.

Appellant has not shown that the trial judge abused his discretion
in refusing to grant a mistrial; nor has appellant shown that
the curative instruction was incapable of obviating any alleged

prejudicial effect of the inadvertent, unsolicited statement.
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ISSUE III

THE TRIAL COURT DID NOT ERR IN
SENTENCING APPELLANT TO DEATH.

ARGUMENT

Appellant contends the trial court improperly considered
an aggravating circumstance appellant claims is not supported
by the evidence, and erred in failing to consider appellant's
emotional disturbance as a non-statutory mitigating factor.
Appellant also reasserts the standard claims that Florida's

death penalty statutes are unconstitutional.

The trial court instructed the jury that it could consider
the following aggravating circumstances, under Section 921.141(5),

Florida Statutes:

* * *

b) The defendant was previously convicted of
another capital felony or of a felony involving
the use or threat of violence to the person.

* * %

d) The capital felony was committed while the
defendant was engaged, or was on accomplice, in
the commission of, or an attempt to commit, or
flight after committing or attempting to commit,
any robbery, sexual battery, arson, burglary,
kidnapping, or aircraft piracy or the unlawful
throwing, placing, or discharging of a destructive
device or bomb.

e) The capital felony was committed for the purpose
of avoiding or preventing a lawful arrest or effecting
an escape from custody.

%* * *
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i) The capital felony was a homicide and was
committed in a cold, calculated, and premeditated
manner without any pretense of moral or legal
Justification. ‘
The trial judge, in his written findings in support of the death

sentence, touched on each of the above enumerated aggravating

circumstances (R 1590).

Appellant challenges only one of the aggraﬁating'circum—

stances, that the murders were committed for the purpose of

avoiding or preventing arrest. In Riley v. State, 366 So.2d 19

(Fla.1978) and Menendez v. State, 368 So.2d 1278 (Fla.l1l979),

this Court held that although the aggravating circumstance con-
cerns primarily the killing of law enforcement officers, it
could validly be applied when the victim was not a law enforcement

officer if the dominant motive for murder was the elimination

of witnesses. Appellant points to Clark v. State, _ So.2d
(Fla.1983), Case No. 62,126, Opinion filed Dec. 22,v1983, [1984
F.L.W. 1] in support of his argument that the State failed to
prove the requisite intent to avoid arrest, and contends that
the State's anticipated argument of_ﬁno other motiveﬁ is merely
a "logical inferencef. Appellee disagrees; the only inference
to be drawn from the facts of this case is that appellant killed
the store clerks because he did not want to leave any witnesses
to his crimes. There was no evidence of any struggle or surprise
movements by the clerks; appellant shot both clerks in the back
at close range. The clerks were employed with the understanding
they were not to resist in situations of robbery. The evidence

clearly shows that after the clerks handed over the money
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appellant eliminated the clerks. The only possible reason for
coolly killing the clerks was the elimination of eyewitnesses.
There is no other 'logical inference', and thus the State met

its burden of proof.

Assuming arguendo this Court determines the trial court
improperly considered this challenged,aggrgvating cirCumstance,
the sentence of death remains valid because three other aggra-
vating circumstances were properlyvfound and no mitigating cir-
cumstances are present. When there are one or more valid
aggravating factors which support a death sentence, in the
absence of any mitigating factors which might override the
aggravating factors, death is presumed to be the appropriate

penalty. White v. State, 403 So.2d 331 (Fla.1981), cert.den.,

' 103 S.Ct. 3571 (1983); State wv. Dixon, 283 So.2d 1 (Fla.l1973),

cert.den., 416 U.S. 943 (1974). 1If there are no established
mitigating circumstances, the striking of an invalid aggravating
circumstance does not necessarily mean that resentencing is

required. Francois v. State, 407 So.2d 885 (Fla.l981);‘¢ert.den.

458 U.S. 1122 (1982). If this Court finds the evidence insuf-
ficient to support the challenged circumstance, reVersal of
sentence is not warranted since there remains three;Validvaggra—
vating circumstances and no mitigating circumstances. See

James v. State, So.2d (Fla.1984), Case No. 62,557, Opinion

filed June 1, 1984, [1984 F.L.W. 199]; Demps v. State, 395 So.2d

501 (Fla.), cert.den., 545 U.S. 933 (1981); Shriner v. State, 386

So.2d 525 (Fla.1980), cert.den., 449 U.S. 1103 (1981); Ellidge
. v. State, 346 So.2d 998 (Fla.1977).
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Appellant claims the court erred in failing to accord any
weight to a nonstatutory mitigating factor; evidence of appellant's
mental or emotional disturbance, and impairment of his capacity
to conform his conduct. However, the record is clear that the
trial court considered the evidence presented by appellant in
mitigation and expressly referred to such evidence in the written
findings:

The defendant's chronological and mental age of

thirty~four was such that it offers no excuse or

mitigation for his crimes. Although the defendant

had some emotional confusion in his life and was

separated from his family, there is no evidence

that he was under the influence of extreme mental

or emotional disturbance.

(R 1590-1591). 1It is evident that the trial judge did not believe
that the evidence presented by appellant in its totality rose

to the level of mitigation. See Lusk v. State, So.2d

(Fla.1984), Case No. 59,146, Opinion filed Jan. .26, 1984 [1984
F.L.W. 39]. It is within the province of the trial court to

decide whether a particular mitigating circumstance in sentencing
has been proven and the weight to be given it. The trial court

did not err in finding that no statutory or nonstatutory mitigating

circumstances existed. Lusk v. State, supra; Daugherty v. State,

419 So.2d 1067 (Fla.1982), cert.den., 103 So.Ct 1236 (1983);

Riley v. State, 413 So.2d 1173 (Fla;l982).

Finally, as to appellant's reassertion of his claim(s)
that Florida's death penalty statute is unconstitutional, this

issue has been determined and Florida's death penalty has been

upheld as constitutional. See Proffitt v. Florida, 428 U.S. 242,
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96 S.Ct. 2960, 49 L.Ed.2d 913 (1976), reh.den., 429 U.S. 875,
97 S.Ct. 198, 50 L.Ed.2d 158; Spinkellink v. Wainwright, 578

F.2d 582 (5th Cir.1978), cert.den., 440 U.S. 976 (1979).

CONCLUSION

Based on the above arguments in response to appellant's
contentions, appellee respectfully requests this Court to affirm
the judgment of guilt and sentence of death of appellant.
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