
• 
In State v. Claiborne, 397 So.2d 486,487 (La. 1981), the Supreme Court of 

..L OU1S1ana8 wrote: 

The issue in this case is whether a defendant is denied his consti ­
tutional right to a full voir dire examination of a prospective 
juror when the trial court sustains a prosecution challenge for 
cause without affording defense counsel an opportunity to examine 
the venireman. We hold that, when a defense attorney is precluded 
from voir dire examination of a prospective juror which may have 
demonstrated the juror's ability to render an impartial verdict, 
the granting of a prosecution challenge for cause by the trial 
court deprives an accused of his right to full voir dire examination. 

The Court emphasized that the right to a full voir dire examination "includes 

the right to make such inquiries of prospective jurors as will enable him to secure 

his constitutional rights not only by showing grounds for challenges for cause, 

but also by eliciting facts which will empower him intelligently to exercise his 

right of peremptory challenge (citations omitted), the right to address, hear and 

observe the veniremen directly and as individuals (citation omitted), and the right 

to examine a prospective juror challenged for cause by the prosecution in order to 

• demonstrate his impartiality (citation omitted)." State v. Claiborne, supra, at 

489. See also State v. Penns, 407 So.2d 678,682 (La. 1981) (applying Claiborne to 

death-qualification voir dire in capital case, and concluding that, since defense 

counsel was allowed to question the prospective jurors and had the opportunity to 

rehabilitate them, defendant's Claiborne argument was refuted by the record); State 

v. David, 425 So.2d 1241,1249-50 (La. 1983) (discussing Claiborne in context of death-

qualification voir dire in capital case; issue held moot because of reversal of 

death sentence on other grounds); State v. Owens, 284 S.E.2d 584 (S.C. 1981)(two 

8 
In Louisiana, the right to "full voir dire examination" is guaranteed under the 

state constitution. In Florida, the right to an oral examination conducted by coun­
sel of each prospective juror is guaranteed by a Rule of Criminal Procedure, adopted 
to effectuate the fundamental right to select a fair and impartial jury. Williams 

•
 
v. State, supra. Appellant submits that the rationale of Claiborne is fully appli ­

cable to the Florida rule, especially where, as in the instant case, the ground upon
 
which the state successfully challenged the jurors for cause, and upon which the de­

fense was denied the opportunity to rehabilitate, is one of constitutional dimension.
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• therefrom (R.556-57). The trial court granted the motion as to the robbery 

and attempted kidnapping of Ms. Ward and the theft of the Cadillac (R.561). 

The trial court initially appeared to agree with the defense that the ensuing 

car chase was irrelevant and inadmissible as well (see R.557-61), and his ruling 

on the motion in limine appeared to encompass the "flight evidence" (see R.561, 

562-63, 563-64); however, after persistent efforts by Assistant State Attorneys 

Johnson and Hensel to convince the court to allow them to introduce the police 

officers' testimony concerning the chase (see R.561-S65), the court relented 

(R.565). Defense counsel objected and stated as his ground that the flight 

evidence sought to be admitted established nothing more than an attempt to 

elude the police after the robbery and attempted kidnapping of Carolyn Ward~ 

and could not be interpreted as giving rise to an inference of guilt of the 

charged crimes (R.565-66). Defense counsel renewed his motion in limine prior to 

• the testimony of Hubert Smith (R.773,778), and again prior to the testimony of 

Deputy Chavers (R.785). Defense counsel requested a continuing objection to 

the testimony of any witnesses concerning the circumstances of the chase 

(R.785). The trial court noted that the defense's objections to this testimony 

was "already well preserved" (R.78S, see R.786), and that "the record is fairly 

complete with your objections" (R.785), and said, "You don't have to pop up 

and down. If it will stop you from popping up and down, Terry, I will overrule 

your objection" (R.786). 

The appellate court in Hines v. State, supra, also rejected the state's 

"harmless error" argument: 

The State further contends that if the admission of the evidence 
of extraneous offenses was error, it was harmless error. It urges 
that the testimony of the two witnesses to the Houston robbery was 

• 
clear and unequivocal that the appellant was one of the robbers~ 

This infers that the officers' testimony was not needed and that 
the appellant would have been found guilty without such testimony. 
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• The record reveals that prior to evidence being presented about 
the Houston robbery the State presented the testimony of the two 
Midland police officers concerning the events that transpired in 
Midland. This testimony informed the jury that the appellant was 
in a stolen vehicle~ fleeing at one hundred twenty-five miles per 
hour and shooting at the police. In addition~ the testimony con~ 

cerning possession of guns~ diamonds~ and a "Groucho Marx" face 
mask was introduced. These facts indicate that the State desired 
to portray the appellant as a felon prior to presenting its evidence 
on the case for which the appellant was being tried. That the 
State succeeded in its purpose can hardly be doubted~ and we are 
of the opinion that the minds of the jurors were likely prejudiced 
by the admission of this testimony. See~ Fentis v. State~ 528 
S.W.2d 590 (Tex.Cr.App. 1975). We hold that the admission of the 
testimony of the two Midland officers concerning the extraneous 
offenses committed by the appellant was of such nature and magnitude 
that the harm to the appellant is manifest. 

Hines v. State~ supra~ at 471. 

In the instant case, the state first presented evidence concerning the two 

convenience store robbery-murders; the discovery of the bodies (see R.607-l7, 

659-63, 673-75), the police investigation at the scene of each crime (see R.6l0­

• 45,673-82~ 689-709), the autopsies conducted by the respective medical examiners 

(see R.650-58, 767-72), and the determination by an FDLE firearms examiner that 

the bullets recovered from· the two victims' bodies were fired by the same fire­

arm~ a Colt .357 Magnum revolver (R.727, see R.7l2-S0, 764-67). Up to the point 

when Hubert Smith identified appellant as the man who sold him a car on the 

afternoon of January 27~ 1983, not a single witness had so much as mentioned 

appellant (see R.607-772). After Hubert Smith, the state called no fewer than 

six Escambia County sheriff's deputies who testified concerning a BOLO for a 

white male in a three piece suit driving a maroon late model Cadillac, and their 

efforts to apprehend the suspect (R.786-819). The jury heard in detail how appel­

1ant eluded a fleet of police cruisers over a considerable time and distance; how 

speeds in excess of a hundred miles an hour were reached; how appellant would 

• go off the side of the road onto the grassy portion~ missing mailboxes and 

going over the edges of driveways (see R.799); how appe1lant~ heading south~ 
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•
 

crossed into the northbound lane, with cars running off both sides of the road 

in his wake (see R.800); and how appellant deliberately tried to ram Officer 

Gray head-on, causing a collision between Gray's cruiser and another police 

cruiser driven by Officer Lewis. As a coup de grace, a seventh officer, Jones, 

gratuitously informed the jury that the Cadillac had been reported stolen. 

Only after all of this irrelevant and grossly prejudicial information had been 

imparted to the jury, did the prosecution begin to present its testimony 

circumstantially linking appellant to the convenience store murders (see R.820­

1074). The improperly admitted evidence clearly indicated to the jury that 

appellant was a person of bad character, with no regard for the law, or for the 

life or limb of innocent motorists or pedestrians much less the police. To 

the extent that the jury could infer from appellant's desperate attempt to 

elude the police that he must have been involved in some other serious criminal 

activity, this is a classic violation of the Williams rule and is presumptively 

harmful error. See Straight v. State, supra, at 908. On the other hand, to the 

extent that the jury might not draw this inference, then the evidence of the 

wild car chase would give rise to the misleading and devastating inference 

that appellant was fleeing the police out of consciousness of guilt of the con­

venience store murders (since, as far as the jury would be aware, there would 

. .) 16be no other apparent mot1vat10n • See Perper v. Edell, 44 So.2d 78, 80 

(Fla. 1949) ("[If] the introduction of the evidence tends in actual operation 

to produce a confusion in the minds of the jurors in excess of the legitimate 

probative effect of such evidence - if it tends to obscure rather than illu­

minate the true issue before the jury - then such evidence should be excluded"). 

16 Cf. United States v. Beahm, supra, at 420 (recognizing that it would be 
an "unconscionable burden" on a defendant to require him to "[offer] not only 
an innocent explanation for his departure but guilty ones as well in order to 
dispel the inference to which the government would apparently be entitled 
that an investigation calling upon defendant could have but one purpose, namely, 
his apprehension for the crime for which he is ultimately charged"). 
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• 
See also Fla. Stat. §90.403; Tafero v. State, 403 So.2d 355,360 n. 3 (Fla. 1981); 

Aho v. State, 393 So.2d 30,31 (Fla. 2d DCA 1981) (recognizing that even relevant 

evidence is inadmissible if its probative value is substantially outweighed by 

the danger of unfair prejudice, confusion of issues, or misleading the jury). 

• 

The evidence linking appellant to the two convenience store murders was en­

tirely circumstantial. While appellant does not dispute that the circumstantial 

evidence was legally sufficient to overcome a motion for judgement of acquittal, 

it was a far cry from amounting to the "overwhelming evidence" necessary to prop­

erly invoke the harmless error doctrine. Contrast Chapman v. California, 386 u.s. 

18,25-26 (l967) (although the state presented a "reasonably strong 'circumstantial 

web of evidence'" against defendants, evidence was not so overwhelming as to per­

mit application of harmless error rule) with Harrington v. California, 395 U.S. 

250,254 (1969)(distinguishing Chapman and noting that the case against Harrington 

"was not woven from circumstantial eVidence"; eVidence, which included defendant's 

inculpatory statements, admissible testimony of a co-defendant, and testimony of 

several eyewitnesses, was overwhelming and error was harmless). 

In the instant case, the state obviously believed that it needed to present 

the evidence of the car chase, because both assistant state attorneys virtually 

badgered the trial judge to modify his initial ruling and let it in (R.557-66). 

One of the prosecutors actually told the trial court that the state needed the 

collateral crime and flight evidence to bolster its circumstantial case: 

the evidence would show that this Defendant approached a local 
car lot, went for a test drive with the car saleswoman, produced a 
revolver from a valise carried with him, and put in that car by that 
Defendnat. He ordered her into the trunk, and she ran across the 
parking lot fleeing for her life. She notified the authorities. 
They put out a description of he and the vehicle. And in essence, 
what we have then were several law enforcement officers who made an 
attempt to apprehend him. We will have testimony showing he attempted 

• 
to elude several officers, a high speed chase, went through road blocks, 
and was finally apprehended fleeing across a field with a valise in one 
hand and that loaded .357 in the other, and that is the gun that is the 
only evidence we have, circumstantially, to link the Defendant to the 
case. We have got some other witnesses to help link him, but is a key 
part of the testimony, and the key part of the State's case. 

(R.558). 
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• 
After the trial court initially granted the motion in limine, the state 

asked him if he would reconsider his ruling as to the flight evidence at the 

time it was sought to be introduced (R.562). Assistant State Attorney Johnson 

suggested that the state might submit a brief on the matter of the flight evidence 

(R.563). Assistant State Attorney Hensel complained: 

The evidence of his flight from officers after they were alerted 
that he had committed an offense, none of that is going to be ad­
missible? I have got him running road blocks, going over a hun­
dred miles down the road, police officers in hot pursuit, trying 
to ram officers head-on, patrol cars running into each other -­

(R.564). 

Even after the trial court permitted the state to introduce the flight evi­

dence, the state continued to insist that it should be allowed to present all of 

the evidence of the robbery and attempted kidnapping of Carolyn Ward (see R.993­

94,1000-05). When the defense objected to the testimony of Hubert Smith, the 

• 
prosecutor stated that he intended to elicit from Smith not only that he bought 

a car from appellant but also that, after the purchase was completed, appellant 

was heading toward the Cadillac dealership (R.777-78). The court excluded the 

latter part of the proffered testimony because "all you are going to be doing is 

suggesting great inference" that appellant stole a brand new Cadillac (R.779). 

Then, when Officer Jones, in violation of the ruling in limine, mentioned before 

the jury that the Cadillac was reported stolen, the prosecutor blithely requested 

that a "curative instruction" be given instead of a mistrial (R.826). 

The introduction of misleading and prejudicial evidence in this case was no 

accident; the prosecutors made an aggressive and persistent effort to get as much 

of it as they could before the jury. They did so, as Mr. Hensel told the trial 

court, for the purpose of bolstering their circumstantial case (R.558). The chal­

lenged eVidence, as Mr. Hensel further asserted, was "a key part of the testimony,

• and [a] key part of the State's case" (R.558). The inevitable effect of the im­

properly admitted evidence was to portray appellant, in the eyes of the jury, as 

a person of bad character, to strongly suggest that he was involved in other 
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• 
serious criminal activity, and to create a misleading inference that his attempt 

to elude the police showed consciousness of guilt of the charged convenience 

store murders. The admission of the "flight evidence" was harmful error, and 

the state should not be heard to contend otherwise. Appellant's constitutional 

right to a fundamentally fair trial was irreparably damaged; his conviction and 

death sentence must be reversed and the case remanded for a new trial. Cf. Panza­

vecchia v. Wainwright, 658 F.2d 337 (5th Cir. 1981) (admission of evidence of a 

prior conviction which was irrelevant to the main charge was so prejudicial that 

it impaired defendant's right to a fundamentally fair trial). See also Vazquez v. 

State, 419 So.2d 1088,1090 (Fla. 1982); Walker v. State, 403 So.2d 1109,1110-11 

(Fla. 2d DCA 1981); Duncan v. State, So.2d (Fla. 1st DCA 1984) (case no. AT­

446, opinion filed April 13, 1984). 

• 
C. The Trial Court Erred in Denying Appellant's Motion for 

Mistrial when a State Witness, in Violation of the Court's 
Order in Limine, Testified that the Cadillac in which Ap­
pellant Attempted to Elude the Police had been Reported 
Stolen. 

Under the peculiar circumstances of this case as related in Issue II-A, 

supra, and for the reasons stated in Issue II-B, supra, the trial court's instruc­

tion to disregard was woefully inadequate. What might under other circumstances 

have been an isolated and gratuitous remark, and might therefore have been curable 

by an instruction, was in this case a risk which the state assumed, and could rea­

sonably have foreseen, when it insisted on introducing all of the other prejudi­

cial evidence of the car chase which culminated in Officer Jones' remark. While 

the granting or denial of a mistrial is largely within the discretion of the trial 

court [see ~ San Fratello v. State, 154 So.2d 327,330 (Fla. 2d DCA 1963)], under 

certain circumstances, where an instruction will not suffice to alleviate the pre­

• judice caused by the improper testimony, failure to grant a mistrial is reversible 

error. See ~ Whitehead v. State, 279 So.2d 99 (Fla. 2d DCA 1973); Smith v. 

State, 340 So.2d 117 (Fla. 3d DCA 1976); Russell v. State, So.2d (Fla. 3d DCA 

-68­



• 
1984) (case no. 82-1530, opinion filed February 28, 1984)(1984 FLW 473). This 

is one of those cases. 

ISSUE III 

THE TRIAL COURT ERRED IN SENTENCING APPELLANT TO DEATH; IN FINDING 
AN AGGRAVATING CIRCUMSTANCE WHICH WAS NOT SUPPORTED BY THE EVIDENCE; 
IN FAILING TO CONSIDER NON-STATUTORY MITIGATING CIRCUMSTANCES; AND 
IN REJECTING APPELLANT'S CONSTITUTIONAL CHALLENGES TO FLORIDA'S 
DEATH PENALTY STATUTE. 

The trial court apparently found, in support of the death sentences he imposed 

on appellant, that the murders were committed for the purpose of avoiding or pre­

venting a lawful arrest. (R.1590). This finding was invalid, as there is no evi­

dence in the record that witness elimination was the sole or dominant motive for 

either killing (see R.1628). See Menendezv. State, 368 So.2d 1278,1282 (Fla. 

1979); Riley v. State, 366 So.2d 19 (Fla. 1978). The state will presumably coun­

• ter by arguing that there was no other apparent motive; that is at best a "logi­

cal inference", see Clark v. State, So.2d (Fla. 1983) (case no. 62,126, opinion 

filed December 22, 1983)(1984 FLW 1), and does not satisfy the standard of proof 

beyond a reasonable doubt. 

The trial court, in his findings of fact, stated "Although the defendant 

had some emotional confusion in his life and was separated from his family, there 

is no evidence that he was under the in.£luence of extreme mental or emotional dis­

turbance" (R.l591). In the penalty phase of the trial a psychologist, Dr. Dan 

Over lade , testified that in his opinion appellant suffered from an emotional dis­

turbance at the time of the offense charged, and that appellant found his ability 

to conform his conduct to the requirements of law impaired (R.1200-01). However, 

Dr. Over lade was unable to say that appellant's ability to conform his conduct 

• 
to the requirements of law was substantially impaired; he could only say that 

it was impaired (R.121l). Similarly, Dr. Overlade testified that while appellant 

suffered from an emotional disturbance, he could not say that it was an extreme 
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emotional disturbance (R.1214). The statutory mitigating circumstances enumerated 

• in Fla. Stat. §921.141 (6) (b) and (f) require, respectively, that the defendant's 

mental or emotional disturbance be extreme, and that the impairment of his capa­

• 

city to conform his conduct be substantial. However, under the principles ex­

pressed in Lockett v. Ohio, 438 u. s. 586 (1978) and Eddings v. Oklahoma, 455 u. S. 

104 (1982), the mitigating circumstances which are available to a capital defen­

dant, if established by the evidence, cannot constitutionally be limited to those 

in the statute. See Songer v. State, 365 So.2d 696, 700 (Fla. 1978). Thus, if 

the evidence showed any mental or emotional disturbance, whether extreme or not, 

or if the evidence showed any impairment of appellant's capacity to conform his 

conduct to the requirements of law, whether substantial or not, that evidence 

should have been considered in mitigation. The weight to be accorded these cir­

cumstances is largely within the discretion of the trial court, but he is not 

free to ignore them altogether. 

The improper consideration by the trial court of an unproven aggravating 

circumstance, coupled with his failure to accord any weight to non-statutory 

mitigating factors, requires reversal of appellant's death sentence. In addition, 

appellant (reasserting by reference the arguments made in his motions filed in 

the trial court) contends that Florida's death penalty statutes are unconstitu­

tional (see R.1300-15,1318~20,1327-33,1344-69,1505-07). 

IV CONCLUSION 

Based on the foregoing argument, reasoning, and citation of authority, appel­

lant respectfully requests that this Cou:vt grant the following relief: 

As to Issue I: reverse the conviction and death sentence and remand for a 

new trial, or in the alternative, reverse the death sentence and remand for a 

• new trial, with an advisory jury, on the issue of penalty. 

As to Issue II: reverse the conviction and death sentence and remand for a 

new trial. 
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As to Issue� III: reverse the death sentence and remand for imposition of 

~	 a life sentence without possibility of parole for twenty-five years, or in the 

alternative, reverse the death sentence and remand for resentencing by the trial 

judge. 

Respectfully submitted, 

MICHAEL E. ALLEN 
PUBLIC DEFENDER 
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STEVEN L. BOLOTIN 
Assistant Public Defender 
Post Office Box 671 
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