


• 
of due process and a departure from the essential demands of fairness, 

the state implies that it is not enough to show that the jury selection 

procedure was consistently skewed in the state's favor and to appellant's 

• 

detriment, but that appellant must specifically show that one or more 

sitting juror was unqualified. Such a requirement would not only create 

a virtually impossible standard, it would effectively leave the accused in 

a criminal case with no recourse or remedy for serious violations of con­

stitutional and procedural rights. Obviously, even among jurors who are 

legally qualified, some will appear more predisposed in favor of the prosecution 

and some will appear more predisposed in favor of the defendant; these at­

titudes may be revealed in their responses or subjectively sensed. See 

~ Francis v. State, supra; Meade v. State, supra; Carrollv. State, 

supra; State v. Morrison, supra. It is for this reason, to protect the 

accused's right to an impartial jury, that the selection procedure must 

be scrupulously fair. Where it is not, reversal of any ensuing conviction 

and sentence is the only adequate remedy; there is no requirement that a 

sitting juror be disqualified. See (in addition to the cases set forth 

at page 8-9 of this reply brief) ~ Davis v. Georgia, 429 U. S. 122 (1977); 

Chandler v. State, 422 So.2d 171 (Fla.1983); Mathis v. State, 31 Fla. 291, 

319, 12 So. 681 (Fla.1893); Poole v. State, 194 So.2d 903, 905 (Fla.1967); 

Francis v. State, 413 So.2d 1175, 1178-79 (Fla.1982); Barker v. Randolph, 

239 So.2d 110 (Jla. 1st DCA 1970); Leon v. State, 396 So.2d 203 (Fla. 3d 

DCA 198f); Peek v. State, 413 So.2d 1225 (Fla. 3d DCA 1982); Williams v. 

State, 424 So.2d 148 (Fla. 5th DCA 1982); Peri v. State, 426 So.2d 1021 

(Fla. 3d DCA 1983); Crawford v. Bounds, 395 F.2d 297 (4th Cir. 1967); United 

States v. Davis, 583 F.2d 190 (5th Cir. 1978); Burns v. Estelle, 592 F.2d 

• 1297, 1299 (5th Cir. 1979); United States v. Hawkins, 658 F.2d 279 (5th Cir . 

1981); State v. Claiborne, 397 So.2d 486 (La. 1981). 
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The state's argument in this appeal boils down to nothing more than 

• "Heads I win, tails you lose." As to the "automatic death penalty" jurors 

where the state questioned the jurors first; the defense established that 

they believed that anyone convicted of a premeditated or planned murder 

should automatically get the death penalty; and the state then had another 

10 
opportunity to rehabilitate them -- the state repeatedly argues on appeal 

that defense counsel "did not ask enough questions" (AB 24, see AB 19,21,22, 

23) to demonstrate their bias as to penalty. As to the apparent "automatic 

life" jurors -- where the state, through leading questions, elicited re­

sponses which arguably would disqualify them under Witherspoon, and the de­

fense had no input into the development or clarification of their views on 

the death penalty and, for that matter, no chance to talk with them at all 

the state argues that "further" questioning by the defense would have been 

"unreasonably repetitious and argumentative" (AB 32-33). If Mr. McAnally 

could be rehabilitated, as the trial court believed he had been, then it• was entirely possible that Ms. Poniatowski and Ms. Caristi could have been 

rehabilitated, had appellant not been deprived of his right to try. The 

state is, deservedly, in the uncomfortable position of playing both ends 

against the middle. Appellant is entitled, by rule of procedure and by 

the Florida and federal constitutions to a new trial and (if necessary) 

penalty hearing before an impartial jury, fairly selected. 

ISSUE II 

Despite the fact that, of the seven Escambia County sheriff's deputies 

who testified in narrative detail with regard to the high speed chase fol­

lowing the Carolyn Ward incident, only the last two so much as mentioned 

• 
the seizure of appellant's handgun, the state insists that, since the jury 

10 Unsuccessfully, as to Burmeister and Lindsay; arguably with some success 
as to McAnally. 
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was not given a flight instruction, it must have considered all of this 

superfluous and highly prejudicial testimony as nothing other than proof 

of possession of the gun (AB 39-40,43-44). Since when is the introduction 

of prejudicial evidence rendered harmless by the absence of a specific in­

struction telling the jury they can consider it for its prejudicial value? 

When collateral crime evidence inadmissible under the Williams Rule comes 

in, is the prejudicial effect dissipated by the lack of a jury instruction 

that "You may consider the testimony about other crimes as evidence of bad 

character and propensity to commit crime"? Of course not. The issue in 

this point on appeal concerns the admissibility of irrelevant and highly 

prejudicial evidence, and is governed by the principle set forth in Fla. 

11
Stat. §90.403· ; it is not a "flight instruction" issue. [However, the 

flight instruction cases are useful for the purpose of discerning those 

circumstances in which evidence of flight has probative value from the cir­

cumstances, as in the instant case, where it does not]. The improperly 

admitted evidence portrayed appellant (whose guilt the state sought to es­

tablish by circumstantial evidence) as a person of bad character, with con­

tempt for law enforcement and utter disregard for the life and limb of in­

nocent motorists or pedestrians,much less the police. Appellant's vigorous 

efforts to elude the police strongly implied that he must be involved in 

some pretty serious criminal activity. This, in fact, was true; he had 

just tried to kidnap a saleswoman by forcing her at gunpoint into the trunk 

of the Cadillac they were test driving. She escaped and called the police; 

appellant took off in the now-stolen Cadillac; the police spotted the Cadillac 

on the Interstate; and the rest is history. The record clearly demonstrates that 

11 Fla. Stat. §90.403 states, inter alia: 

Relevant evidence is inadmissible if its probative value is� 
substantially outweighed by the danger of unfair prejudice,� 
confusion of issues, misleading the jury, or needless pres­�
entation of cumulative evidence.� 
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not only was the Carolyn Ward incident an alternative reasonable explana­

tion for appellant's flight; it was by far the most reasonable explanation • 

Appellant had no reason to believe he was a suspect in two unrelated con­

venience store murders which had occurred three weeks earlier. and in point 

of fact he was not a suspect. The police were chasing him because of 

Carolyn Ward's call, and that was the only reason. The trial court cor­

rectly ruled that the robbery and attempted kidnapping of Carolyn Ward 

and the theft of the Cadillac were irrelevant and inadmissible. but. after 

considerable urging by the prosecutors. he let in the ensuing chase. As a 

result. there were two reasonable inferences for the jury to choose from, 

one of them inadmissible and the other misleading. Either the jury would 

assume. correctly, that appellant must have committed another serious crime 

about which they were not being told. or else they would assume that his 

attempt to elude the police must be motivated by consciousness of guilt of 

the charged crimes, i.e. the convenience store robbery-murders. The state 

purports to believe that. in the absence of a specific instruction to the 

contrary, the jury must have considered all of the testimony relating to 

the chase only as evidence that appellant possessed the gun. This suggestion 

is belied by the observation made in Paramore v. State, 229 So.2d 855. 860 

(Fla.1969) (liThe law requires that juries be composed of persons of sound 

judgment and intelligence ••• "). Defense counsel was not seeking to ex­

clude evidence of appellant's possession of the gun, only the circumstances 

of the chase ($ee R 556-57). If the state was only seeking to show appel­

lant's possession of the gun. why did they need to call Officers Chavers, 

Rowland. Lewis. Davis, and Gray? Why did the jury need to know that the 

chase reached speeds of over a hundred miles an hour; that appellant was 

driving off the side of the road onto the grassy portion, missing mailboxes 

and going over the edges of driveways; that appellant crossed into the op­

posite lane of traffic, running cars off the road in his wake; that appel­

lant deliberately tried to ram Officer Gray head-on, causing a collision 
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between Gray's cruiser and another police cruiser driven by Officer Lewis? 

• 
To show possession of the gun? 

The prosecutor specifically argued the admissibility of flight as 

being relevant to consciousness of guilt (R 559). Before the trial judge 

changed his ruling to allow in the testimony concerning the chase, the 

prosecutor complained: 

The evidence of his flight from officers after they 
were alerted that he had committed an offense12 , none 
of that is going to be admissible? I have got him 
running road blocks, going over a hundred miles down 
the road, police officers in hot pursuit, trying to 
ram officers head-on, patrol cars running into each 
other 

* * * * * * 
I have got six or seven officers to testify 

about his activity. 

(R 564). 

• 
If the jury was supposed to consider this entire "Smokey and the 

Bandit" scene only as evidence showing possession of the gun (to which 

the defense did not object and the admissibility of which was never in 

question), what is all the fuss about? In Gunn v. State, 78 Fla. 599, 

604-05 (1919), another case involving improper admission of flight evi­

dence, this Court observed: 

It is contended [by the state] that as the prisoner 
had already testified that he had made trips away 
from his home, that no harm could have been done him 
by the admission of the Sheriff's testimony. Then 
why was if offered by the State, and admitted by the 
Court? Surely not merely to consume time, and swell 
the record? The State's attorney must have believed 
that the Sheriff's testimony would tend to establish 
the guilt of the prisoner, and the court in admitting 
it considered it competent for that purpose. Having 
gotten it before the jury over the objection of the 
defendant, and a conviction obtained, the State can­
not be heard to say it was harmless error. Who can 

• 
say that the testimony that the court on the offer 

12 That offense being the robbery and attempted kidnapping of Ms. Ward and 
the theft of the Cadillac. 
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of the State's Attorney over the objection of the 
defendant, permitted to go to the jury for consid­

•� 
eration in determining the guilt of the defendant,� 
did not and could not have the effect that the� 
State's Attorney intended?� 

Two decisions cited by the state require some comment, and one not 

• 

cited requires more extensive discussion. In Straight v. State, 397 So.2d 

903 (Fla.1981), Straight fled from Jacksonville to California the day after 

the charged murder; subsequently, while being arrested in California, ap­

parently for the charged murder, Straight again attempted to avoid arrest 

by fleeing and shooting at a police officer. In the instant case, appel­

lant did not attempt to flee after the December 31, 1982 and January 2, 

1983 convenience store robbery murders (assuming arguendo that he is the 

one who committed them). Despite having no ties in Pensacola, he was still 

there nearly a month later. If the police had any suspects in the conven­

ience store cases, appellant was not among them. Appellant had no reason 

to believe he was a suspect in those cases. In contrast to Straight, where 

the attempts to elude the police were apparently motivated by consciousness 

of guilt of the charged crime -- in contrast even to Bundy v. State, infra, 

where the defense contended that the defendant "may have been ll avoiding 

prosecution for a different crime -- in the present case the record clearly 

shows that the intervening, collateral, inadmissible criminal episode was 

the immediate, and by far the most reasonable, explanation for appellant's 

flight. 

• 

A second case relied on by the state, Heiney v. State, 447 So.2d 210 

(Fla.1984)(AB 39-40) is even further off base. In Heiney, the defendant shot 

and wounded his roommate in Texas. Upon learning that the roommate was in 

critical condition and that the police wanted to talk to him about the shoot­

ing, Heiney asked for a ride out of town, telling the driver that he planned 

to hitchhike to Florida. Heiney was next seen in Mississippi in the company 

of Francis May. Subsequently, May's body was found off 1-10 in Florida. He 
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had apparently been beaten to death with a claw hammer, his pocket had 

been turned inside out, and he had no identification. Heiney, meanwhile, 

was driving around the country in May's car, and using May's credit card. 

He was ultimately arrested in Ohio. On appeal, Heiney challenged the ad­

mission of evidence of the Texas shooting incident; the state countered 

that it was relevant to show the motive for the charged crime, i.e. the 

murder of Francis May. This Court agreed with the state, concluding that 

"[the] evidence is relevant to show that Heiney's desire to avoid appre­

hension for the shooting in Texas motivated him to commit robbery and mur­

der in Florida so that he could obtain money and a car in order to continue 

his flight from Texas." Heiney v. State, supra, at 214. Note first that 

Heiney (1) was aware that he was suspect in the Texas shooting, that the 

victim might die, that those involved could identify him, and that the in­

cident had been reported to the police, who wanted to talk to him, and (2) 

•� Heiney immediately fled from Texas after he recieved the foregoing informa­�

tion. These facts alone provide a marked contrast with the circumstances 

of the instant case. Moreover, in order for Heiney to be even remotely ap­

plicable to the instant case, it would have to be argued that the collateral 

crimes (i.e. the robbery and attempted kidnapping of Carolyn Ward and the 

theft of the Cadillac) are relevant to show the motive for the charged crimes 

(the convenience store robbery-murders) which occurred nearly four weeks 

earlier! To state this proposition is to demonstrate its absurdity. The 

state instead inverts its own argument and says that the challenged evidence 

"was relevant to show that appellant's desire to avoid apprehension for the 

convenience store murders motivated him to sell his Barracuda convertible, 

steal a Cadillac and abduct Carolyn Ward, so that he could obtain a different 

• 
car and continue his flight" (AB 39..,40) [emphasis supplied]. Continue what 

flight? Unlike Heiney, appellant had no reason to fear that he was a suspect 

in the convenience store murders. Unlike Heiney, appellant did not flee 

after the convenience store murders; here he was in Pensacola, still staying 
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at a motel on the beach, three to four weeks later. Unlike Heiney, who 

• was broke and had to borrow $4.00 when he left Texas, appellant (according 

to the state's witnesses) was certainly not hurting for money (see R 965-68, 

974-75,979-80,1043-44,1046). The state has suggested no reason why appellant 

should suddenly feel a need to flee, when he didn't for nearly a month. If 

appellant wished to leave Pensacola, he did not need to steal a Cadillac and 

abduct Carolyn Ward in order to do so (AB 40). If he was concerned about 

avoiding arrest in the convenience store cases, that would not exactly be 

a low-profile way to do it. Finally, if, as the state theorizes, appellant 

committed the convenience store murders and was so concerned about being 

apprehended that he waited around for three-plus weeks before feeling a 

need to "steal a Cadillac and abduct Carolyn Ward, so he could obtain a 

different car and continue his flight", then why on earth would not have 

disposed of the gun? The state's theory that the robbery and kidnapping 

• of Carolyn Ward were motivated by appellant's desire to "continue" a flight 

which he never started is not only unsupported by any evidence in the rec­

ord, it is so far-fetched as to be ludicrous. Most robberies and thefts 

are motivated by a desire to obtain property without working for it; pre­

sumably the Carolyn Ward incident was motivated by appellant's desire to 

obtain a Cadillac. As to why he may have wanted a Cadillac, there is simply 

no evidence. 

• 

Besides, even if there were any basis in the record for the state's 

convoluted "evidence of motive" theory, this would have a bearing only on 

the state's argument that the entire Carolyn Ward incident should have been 

admitted under the Williams Rule -- the trial court ruled adversely to the 

state on this contention, and the state has not cross-appealed. The effect 

of admitting the evidence of the ensuing chase in an evidentiary vacuum had 

only three inevitable effects -- to prejudice appellant, to confuse the 

issues, and to mislead the jury. See Fla. Stat. §90.403; Perper v. Edell, 
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44 So.2d 78,80 (Fla.1949); Aho v. State, 393 So.2d 30 (Fla. 2d DCA 1981). 

• 
Although the state has not yet done so, it may cite as additional 

authority this Court's recent decision in Bundy v. State, So.2d (Fla. 

1984) (case no. 57,772, opinion filed June 21, 1984)(9 F.L.W. 257, 264). 

Bundy, however, involves only a question of the propriety of a flight in­

struction; Bundy did not argue that the evidence of flight was improperly 

admitted in the first place. See Bundy v. State, supra, 9 F.L.W. at 264; 

Initial Brief of Appellant Theodore Robert Bundy, case no. 57,772, at p. 

117-119. Moreover, Bundy argued only that his motivation for fleeing "may 

have been" avoidance of prosecution for a different crime [Bundy v. State, 

supra, 9 F.L.W. at 264], specifically referring to a prior Utah kidnapping, 

and to the fact that, when apprehended, Bundy had possession of stolen 

credit cards and a stolen license tag on his car [See Initial Brief of Ap­

pellant Bundy, supra, at 117]. The motivation for Bundy's flight, then, 

• was perhaps ambiguous, and, as previously noted, there was no objection 

(on appeal at least) to the admission of the flight evidence itself. Ar­

guably then, under Florida law, the giving of a flight instruction may not 

have been error. See ~ Mackiewicz v. State, 114 So.2d 684 (Fla.1959); 

Proffitt v. State, 315 So.2d 461 (Fla.1975); Batey v. State, 355 So.2d 1271 

(Fla. 1st DCA 1978). In the instant case, in contrast, the objection at 

trial and on appeal goes only to the admissibility of irrelevant and pre­

judicial evidence, whether characterized as "flight evidence", "collateral 

crime evidence", "evidence of bad character", "confusing or misleading evi­

dence", or what have you. Bundy relied primarily on the decision of the 

Fifth Circuit Court of Appeal in United States v. Myers, 550 F.2d 1036 (5th 

Cir. 1977); this Court noted correctly that the holding in Myers was modi­

• 
fied in United States v. Kalish, 690 F.2d 1114, 1156 (5th Cir. 1982). Ap­

pellant's argument, it should be emphasized, does not stand or fall with 

Myers; among the other decisions which, in their holdings or in their anal­
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ysis, support his position include United States v. Beahm, 664 F.2d 414, 

• 
419-20 (4th Cir. 1981); United States V. Howze, 668 F.2d 322,324-25 (7th 

Cir. 1982); United States V. Borders, 693 F.2d 1318,1325-27 (11th Cir. 1982); 

United States V. Ramon-Perez, 703 F.2d 1231,1233 (11th Cir. 1983); Fentis V. 

State, 582 S.W.2d 779,780-81 (Tex.Cr.App. 1976); and especially Hines V. State, 

646 S.W.2d 469 (Tex.App. 1 Dist. 1982), which is astonishingly similar to the 

instant case, as discussed in pages 60-64 of appellant's initial brief, and 

about which the state has literally nothing to say in its answer brief. But 

returning to Myers and Kalish -- Myers observes that "Analytically, flight 

is an admission by conduct .•• It's probative value as circumstantial evi­

dence of guilt depends upon the degree of confidence with which four infer­

ences can be drawn: (1) from the defendant's behavior to flight; (2) from 

flight to consciousness of guilt; (3) from consciousness of guilt to con­

sciousness of guilt concerning the crime charged; and (4) from consciousness 

• of guilt concerning the crime charged to actual guilt of the crime charged." 

United States V. Myers, supra, at 1049. Other decisions, before and after 

Kalish, recognize the validity of this common-sense observation [see United 

States V. Beahm, supra; United States V. Howze, supra; United States V. Bor­

ders, supra; Turner V. McKaskle, 721 F.2d999, 1002 (5th Cir. 1983)]. The 

Kalish decision does not disagree with Myers insofar as its statement that 

the probative value of flight evidence is dependent upon the degree of con­

fidence with which the four inferences can be drawn. Rather, Kalish simply 

expresses the view that Myers does not establish the test for admissibility 

of flight evidence. Instead, the court in Kalish chose to use the standard 

set forth in Fed.R.Evid. 403, which requires a determination of whether the 

probative value of the evidence outweighs the danger of unfair prejudice. 

• 
Using that standard, and concluding that under the facts of the case, Kalish's 

behavior did indicate consciousness of the charged crime and not merely the 

unrelated crime, the court held that the admission of the complained-of evi­
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dence satisfied Rule 403 and was not reversible error. Lest there be any 

• doubt that the Fifth Circuit continues after Kalish to adhere to the Myers 

criteria for assessing the probative value of flight evidence, see Turner 

v. McKaskle, 721 F.2d 999, 1002 (5th Cir. 1983). 

So the import of Kalish is that in federal courts the admissibility 

of flight evidence is to be determined under the rule which calls for weigh­

ing probative value against the danger of unfair prejudice. Florida's equi­

valent evidentiary rule, Fla. Stat. §90.403 prohibits the introduction even 

of relevant evidence if its probative value is substantially outweighed by 

the danger of unfair prejudice, confusion of issues, or misleading the jury. 

Here, for the reasons discussed in Myers, Beahm, Howze, Borders, Fentis, and 

Hines, the probative value of appellant's flight from police officers after 

he tried unsuccessfully to kidnap Carolyn Ward and stole the Cadillac, as 

bearing on his consciousness of guilt for the charged convenience store rob­

• bery-murders which occurred 3-4 weeks earlier, is zero -- actually less than 

zero if the misleading effect of the evidence can be counted as negative prob­

ative value. There was far more than a danger. of unfair prejudice and con­

fusion, there was a certainty of it. Appellant is entitled to a new trial 

untainted by such evidence. 

ISSUE II-C and III 

Appellant will rely on the arguments advanced in his initial brief as 

to these issues. 

CONCLUSION 

Based on the foregoing argument, reasoning, and citation of authority, 

and that contained in his initial brief, appellant requests the following relief: 

• As to Issue I: reverse the conviction and death sentence and remand for 

a new trial, or in the alternative, reverse the death sentence and remand for 

a new trial, with an advisory jury, on the issue of penalty. 
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As to Issue II: reverse the conviction and death sentence and remand 

• for a new trial. 

As to Issue III: reverse the death sentence and remand for imposition 

of a life sentence without possibility of parole for twenty-five years, or 

in the alternative, reverse the death sentence and remand for resentencing 

by the trial judge. 
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