


Proper jurisdictional allegations are as essential in an accusatory
document as are those allegations relating to material elements of a

crime. State v. Black, 385 So.2d 1372, 1375 (Fla. 1980). Florida

caselaw holds that questions concerning subject matter jurisdiction
involve a claim of fundamental error and can be raised at any

time - even for the first time on appeal. Christopher v. State at

407; Waters v. State, 354 So.2d 1277 (Fla. 24 DCA 1978);

Dicaprio v. State, 352 So0.2d 78, 79 (Fla. 4th DCA 1977) cert. denied

353 So.2d 679 (Fla. 1977); Solomon v. State, 341 So.2d 537 (Fla. 2d

DCA 1977); Pope v. State, 268 So.2d 173 (Fla. 2d DCA 1972)

rehearing denied. It is the State's position that the information in

this case, which tracked the appropriate language, was captioned and
cited the "Felony Petit Theft" and cited the controlling statute,
Section 812.014(2)(c), Florida Statutes, was sufficient to confer
jurisdiction in the circuit court. By citing the Felony Petit Theft
Statute and using that caption on the information, the State has
incorporated by reference5 the language of the cited section defining
felony petit theft. (See dissenting opinion, J. Wentworth, Phillips at
2271).

In Jones v. State, 415 So.2d 852 (Fla. 5th DCA 1982), the Fifth

District held that if the information recites the appropriate statute

alleged to be violated, and if the statute clearly includes the omitted

5 Where an information tracks the language of the statute and

refers to a statute, it is generally held sufficient. State v. DiGuillio,
413 So.2d 478, 479 (Fla. 2d DCA 1982); Martinez v. State, 368 So.2d
338 (Fla. 1979); State v. Pajon, 374 So.2d 1070 (Fla. 3d DCA 1979).
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words, it cannot be said that the imperfection of the information
prejudiced the defendant in his defense. Id. at 853, see also
authority cited therein. Hence Respondent Donald and the circuit
court were on notice that the theft described in the information was
the "third or subsequent conviction for petit theft". Section
812.014(2)(c), Florida Statutes. The information need not include the

specific prior convictions. State v. Harris. Respondent obviously

understood the nature of the charge against him and recognized the
jurisdictional sufficiency of the information as he did not raise a
pretrial challenge to the charging document pursuant to Rule
3.190(c)(4), Florida Statutes. Further, the trial court did not note,
sua sponte, a jurisdictional defect and the dissenting opinion of
Judge Wentworth in Phillips fails to detect a "jurisdictional problem"
in the same manner of charging the crime utilized herein.
Respondent's acknowledgement of jurisdiction in this case is
particularly evident for three (3) separate dismissal motions were filed
prior to entering entry of the nolo contendere plea. The instant
argument was not presented in any of these motions.

Reliance in the Phillips opinion upon Christopher v. State, is

misplaced. In Christopher, the defendant was charged by an
information labeled "Grand Theft" but which charged the theft of
merchandise of a value less than one hundred dollars. Subsequently,
the State filed notice to prosecute as a subsequent offender pursuant
to Section 812.014(2)(c), Florida Statute (1979). The defendant
negotiated a plea to attempted grand theft and challenged the circuit

court's jurisdiction on appeal. The instant facts are not analogous.
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In C'hristogher, the title of the information read "Grand Theft",
not Felony Petit Theft. The text of the charging document alleged a
theft of less than $100.00. Thus, the caption (grand theft) was
negated by the specific allegation of the amount involved. There was
nothing else within the charging document which served to reference
the enhancement provisions of the statute defining a felony based on
other convictions. Phillips at 2271 (J. Wentworth, dissenting).
Furthermore on appeal in Christopher, the State argued the use of
the word less was a typographical error; the State intended to charge
the defendant with theft or more than $100.00. The Court of Appeal,

Fifth District, held the mistake to be fundamental. Accord, Phillips

at 2271 (J. Wentworth). The information charged only a
misdemeanor. However, the Fifth District opined that "if the proper
procedure is followed, a felony petit charge is sufficient to vest
jurisdiction in the circuit court”. Id. at 407.
Judge Upchurch, writing for the District Court in Christopher

advised of the proper procedure for the State to pursue:

Had the State moved to amend the information as

it should have done, the substantive offense of

felony petit theft would have vested jurisdiction

in the circuit court. Not only did the State fail

to amend the information, but the proceedings

were lacking the safeguards that Harris mandates.
Id. at 407. The State interprets this instruction to require the
amendment of the information to allege "Felony Petit Theft" rather
than "Grand Theft". No mention is made of adding factual
information which would identify the prior convictions. Such action

would still be inadequate to divest jurisdiction unless the "Grand

Theft" caption was also altered.
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The First District's reliance6 on Brehm v. State, 427 So.2d 825

(Fla. 3d DCA 1983) is also unsound. There the charging document
failed to allege the specific statutory provision under which Defendant
Brehm was charged. It appeared Brehm was charged and convicted
of ten counts of wviolating Section 877.08(2) and (3), Florida Statutes
(1981), Tampering with a Parking Meter, which is ordinarily a
misdemeanor offense. Brehm at 826. However, subsection (4)
provides for enhancement to a third degree felony upon prior
conviction for the same offense. It was under this subsection that
the State intended to charge Brehm in circuit court. However, the
information filed did not specify the subsection and referred only to
the general statutory provision. Nothing in the charging instrument
could be construed to incorporate by reference the provisions of the
statute necessary to confer jurisdiction in the circuit court. See
Phillips at 2271, f.n.1. These are not the facts of this cause and

application of the Christopher - Brehm holding is inappropriate. The

holding in Brehm would apply in Respondent's case only if the State
had charged violation of Section 812.014. However, the instant
information specified a wviolation of subsection (2)(c) and carried a
"Felony Petit Theft" caption.

In holding the alleged defect to be fundamental thereby
permitting the issue to be raised for the first time on appeal, the

District Court overlooked the holding of this Court in State v. King,

426 So.2d 12 (Fla. 1982) as well as its own opinions in State v.

In Phillips v. State.
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Cadieu, 353 So0.2d 150 (Fla. 1st DCA 1977) and Pickelsimer, et

al v. State, No. AR-155, et seq. (Fla. 1lst DCA November 9, 1983) [8
FLW 2670] (suggestion for -certification denied December 1, 1983).7

In State v. King, a juvenile prosecuted as an adult pursuant to

Section 39.031, et seq. Florida Statutes, but not charged with a life
or death offense was charged by indictment rather than by infor-
mation. The juvenile was deemed to have waived the substantive
right to be treated as a juvenile, which is jurisdictional by means of
the charging device, if the issue was not raised in a timely manner
before the trial court. 1d. at 14. In setting forth its ruling in
King, this Court reasoned that the accused should not be permitted
to subject himself to a court's jurisdiction and defend his cause in the
hope of an acquittal, and then if convicted, challenge the court's
jurisdiction on the basis of a defect that could have been remedied if
brought to the trial court's attention in a timely manner. Id. at 15.
Thus a "jurisdictional" defect may be waived. The circumstances of
Respondent Donald are nearly identical.

In State v, Cadieu, the Court of Appeal, First District, noting

the same concerns voiced in State v. King, held that a more liberal

standard of review must be utilized when a timely challenge is not

made. Id. at 151; see also, Fountain v. State, 92 Fla. 262, 109 So.

463 (1926). Judge Smith, writing the majority opinion, stated:

The information is cast in the statutory language.
Though it is imperfect because it does not
descend from statutory generalities to essential
particulars, the information is not so defective
that it is vulnerable to initial post-trial attack.

7 Admittedly Pickelsimer was entered subsequent to the opinion

and rehearing order in this case. However the two opinions are
contradictory. See infra.
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When confronted with an information that is
defective only in failing to charge particulars
within a generic statutory description of
proscribed conduct, the accused must either
challenge the information by motion, thus
providing opportunity for a new and curative
information or be satisfied with resolving his
doubts by discovery and a motion for statement of
particulars. The law does not favor a strategy of
withholding attack on the information until the
defendant is in jeopardy, then moving to bar the
prosecution entirely. Sinclair v. State, 46 So.2d
453 (Fla. 1950).

Id.

As the foregoing quote indicates, State v. Cadieu comports with

Judge Wentworth's dissenting opinion in Phillips v. State. Accord,

Pickelminer et. al. The instant information is cast in "statutory
language"™; it "does not descend from statutory generalities to

essential particularities"; it "is defective only in failing to charge
particulars within a generic statutory description of proscribed

conduct. . . ." 1Id. at 151. The holding in State v. Cadieu, is

directly applicable here. Inasmuch as Respondent did not raise this
specific challenge to the information pretrial, he has waived the right
to do so.

The same concept was addressed by the Third District Court of

Appeal in Peek v. Wainwright, 393 So.2d 1176 (Fla. 3d DCA 1981).

There, the defendant challenged his conviction by petition for habeas
corpus filed in the state courts. His specific allegation was that he
had been sentenced and was serving time for a crime for which he

was never charged or convicted. Peek had never been charged in
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circuit court with felony petit theft,8 but was ultimately sentenced for
that offense. Admittedly jurisdiction in the circuit court was
acquired in his case due to other felony charges. The District court
in Phillips specifically notes that jurisdiction cannot be similarly
conferred here. 8 FLW at 2270. See, Section 26.012(2)(d), Florida
Statutes (1981). What is of importance to this case however is the
attempt by the Third District Court of Appeal to extend due
deference to the intent of the Florida Legislature when enacting the
Felony Petit Theft Statute and of this Court's interpretation of that

statute in State v. Harris. The opinion of the First District in

Phillips overlooks the express intent of the Florida Legislature to
punish three time offenders of petit theft. It is also inconsistent

with State v. Harris. The considerations set forth in Peek v.

Wainwright should apply here.
The logic of the First District was undermined by the susequent

opinion of the same court in Pickelsimer et al v. State. Identical

jurisdictional arguments were submitted by each of the seven

defendants represented in that consolidated opinion.9 Jurisdiction

8 Interestingly the charging document in Peek failed to allege any

of the defendant's prior convictions. Information on the prior
offenses was provided by a pretrial notification of enhancement
pursuant to Section 775.084, Florida Statutes. Peek was convicted of
petit theft rather than robbery. Subsequently the state served
notice to enhance pursuant to Section 812.014(2)(c), Florida Statutes
and he was so sentenced.

9 We emphasize that although motions to dismiss were filed in this
cause, the jurisdictional ground upon which reversal was based was
never presented at the trial level.
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was raised in the circuit court pursuant to a pretrial motion to
dismiss the information and served as the basis for appeal. Yet the
First District did not address the jurisdictional aspect. The court
refused to "speculate" as to the outcome if the defendants had not
filed motions to dismiss. With due respect to the First District, the
issue presented is either jurisdictional or it is not. 1If it is, the
circuit court is without authority to hear or to rule upon the motion
to dismiss the information. The entire proceeding is a nullity. The
court cannot choose to reach the "asserted jurisdictional nature of the
omissions here in question". Id. Jurisdiction the key issue. It is
not "speculation” unless the issue is viewed from the dissenting

opinion in Phﬂlips.lo Of course if the rationale of State v. King and

State v. Cadieu is applied so that a more liberal standard of review is

utilized for jurisdictional issues, then the opinion in Pickelsimer is
proper. However in that event, the holding of King and Cadieu
would apply equally well in the instant cause. Under such application
it is apparent that Respondent Donald (as well as the defendant in
Phillips waived whatever nonfundamental jurisdictional defect that may
have existed. The opinion in this case and those in Pickelsimer and
Phillips, cannot be reconciled by any other reasoning. Accord,

State v. Gray, 435 So.2d 816, 818 (Fla. 1983).%1

10 Judge Wentworth wrote the majority opinion in Pickelsimer, the

dissenting opinion in Phillips.

11 State v. Gray was cited by Respondent in support of his
position in the court of appeal. ( See, brief, p.17) Respondent's
reliance is misplaced for unlike Gray, the instant information does
charge a crime. Moreover unlike Gray, the instant information is
drafted in substantially the language of the statute. Accord, Phillips
at 2271. (J Wentworth, dissent).
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In conclusion, the State submits the instant information was
sufficient to incorporate by reference the language of the cited
statutory provision defining felony petit theft so as to inform the
accused that she was charged with a third or subsequent conviction
for petit theft and to confer jurisdiction in the circuit court. Jones

v. State; State v. Gray, at 818; Phillips v. State at 2271 (J.

Wentworth, dissenting). This is particularly evident in the instant
cause where the parties and the trial court so understood the
information without objection to the lack of factual information of the
prior convictions. The State submits the circuit court is not
deprived of subject matter jurisdiction when the caption of the
charging document charges felony petit theft and the body of the
information refers to the proper statutory provision but the text
alleges the value of the property to be less than $100 and does not
specify the substantive elements of two prior petit theft convictions

pursuant to the dictates of State v. Harris. We urge this Court to

answer the certified question13 in the negative thereby reversing the

decision of the Court of Appeal, First District.

3 . . .
1 A more narrow question was certified for review in
Phillips v. State:

Whether absent objection or motion to dismiss in
the circuit court the defect found in the charging
instrument should be noticed on appeal as
jurisdictional.

Id. at 2271. State v. Phillips, No. 64,547 is currently pending in
this Court. The State submits that the narrower question presented
in State v. Phillips must also be answered in the negative.
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Respondents second argument on appeal was not addressed by
the District Court of Appeal and was not certified to this Court for
review. The identical issue is pending before the First District in
the following cases which have been scheduled for oral argument on

January 31, 1984.14 Allen v. State, No. AS-461; Boggs v. State,

No. AS-246; State v. Sheffield, No. AT-299; State v. Brookins, No.

AT-311. Should this Court, elect sua sponte, to review the propriety
of evaluation of the predicate petit theft convictions prior to a
conviction on the third or subsequent substantive offense, contrary

to State v. Harris, the State will gladly submit a supplemental brief

on the issue.

14 The cases were consolidated for purposes of argument only.
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CONCLUSION

Based on the foregoing argument, supported by the
circumstances and authorities cited herein, Petitioner respectfully
maintains that the issue presented herein is not jurisdictional in
nature and therefore must be raised timely and specifically in the
trial court in order to preserve review of the legal issue on appeal.
The certified question should be answered in the negative. Petitioner
requests that this Court reverse the decision of the Court of Appeal

thereby affirming the judgment and sentence of the trial court.

Respectfully submitted,
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