


to place the defendant on notice that threatened use of force
likely to cause serious personal injury is also charged

(the allegata requirement of a Brown category four lesser

offense). McClanahan v. State, supra; Lake v, State, supra;

Wagner v. State, supra. As in Wagner, the evidentiary aspect

of a category two offense was also met. Evidence at trial
showed threatened use of force by the display of a pocket

knife (T 448, 775). A knife, like a pipe [Goswick v. State,

143 So.2d 817 (Fla. 1962; Jones V;'Stéte, 392 So.2d 18 (Fla.

lst DCA 1980)] may or may not be a deadly weapon depending upon
its likelihood to produce death or great bodily injury.
"Whether an object used as a weavon . . . is a deadly weapon

is a factual question to be resolVed'by the finder of facts

at trial." State v. Nixon, 295 So.2d 121, 122 (Fla. 3d DCA

1974) . Accord, Goswick v. State, supra; M.R.R. v. State, 411

So0.2d 983 (Fla. 3d DCA 1982) and cases cited therein. Here,
although the evidence was undisputed that the victim was
coerced by the threatened use of a knife, the jury, within
its province, could find that the knife did not constitute a

deadly weapon. As in Wagner, the jury could have believed

that petitioner only used threats likely to cause personal
injury. Similarily, as in’EéEg, the jury could have found that
a weapon (rather than a‘deadiv weapon) was used to commit
sexual battery, which would support a conviction under Section
794.011(4) (b) since threatened use of a weapon (as opposed to

a deadly weapon) is "the equivalent of the threat of using
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force and violence likely to cause serious personal injury."

Lake v. State, supra, at 1121. Therefore, since the allegata

supported the charge on Section 794.011(4) (b) and since there
was evidence as to this offense, petitioner was entitled to

an instruction on Section 794.011(4) (b) as a permissive lesser
offense of the crime charged. The failure to so instruct
constitutes reversible error.

The District Court's rejection of this argument apparently
was based upon its conclusion that there was a total lack of
evidence as to the lesser offense of Section 794.011(4) (b).
This conclusion is faulty in several respects.

First, as demonstrated by both Wagner and Lake, the fact
that a knife was used in the commission of the sexual battery
does not preclude the alternative finding that the threatening
display of the knife involved the use of force or violence
likely to cause serious personal injury in violation of
Section 794.011(4) (b). The rationale of Wagner and Lake is not
affected by the amendment to Rule 3.510, Florida Rules of

Criminal Procedure. In re Florida Rules of Criminal Procedure,

403 So.2d 979 (Fla. 1981l). Rule 3.510(b) provides:

Upon an indictment or information upon which
the defendant is to be tried for any offense
the jury may convict the defendant of:

* * *

(b) any offense which as a matter of law is
a necessarily included offense or a lesser
included offense of the offense charged in
the indictment or information and is sup-
ported by the evidence. The judge shall not
instruct on any lesser included offense as
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. to which there is no evidence.

[Emphasis supplied]. With respect to a category four offense
(now offenses which may or may not be included in the offense
charged, depending on the accusatory pleading and the evidence
within categqgory two), as opposed to a lesser degree offense

or an attempt [Rule 3.490 and 3.510(a)], the provision of the
new rule that there must be evidence of the lesser offense
imposes no new substantive requirements. This is self-evident

since, by definition, in order for an offense to constitute

a "category four" lesser offense, the proof at trial was

required to support the charge. Brown v. State, supra. Since

the law at the time Wagner and Lake were decided required
evidence of the lesser charge, as now, the holding of those
‘ decisions that Section 794.011(4) (6) is a proper lesser included
offense of Section 794.011(3) has continued viability.
Secondly, the District Court's opinion appears to be based

upon the faulty conclusion that as a matter of law a knife
constitutes a deadly weapon. This implicit reasoning is
evidenced by the majority's opinion which states:

If there was any evidence whatsoever that a

deadly weapon was not used it would have been

reversible error for the trial judge to have

refused to instruct on the lesser included

offense. However, in this case, there was

no evidence that a knife was not used and it

was therefore proper for the trial judge to
refuse to instruct on the lesser included
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[4]

offense.

Gillespie v. State, 440 So.2d 8, 9 (Fla. lst DCA 1983). Even

assuming uncontradicted evidence of the use of a knife, the
jury was not required to find that the knife was a deadly

weapon, State v. Nixon, supra, and thus there was evidence to

support a finding that "a deadly weapon was not used." The
opinion below also appears to erroneously conclude that because
there was legally sufficient evidence to support a guilty
verdict on the higher offense, the refusal to instruct on a

lesser offense is proper.5 Hand v. State, 199 So.2d 100 (Fla.

1967) clearly condemns this practice.

4 An even more basic misconception of criminal law is apparent
from this passage. Even though the state presented evidence

as to the use of a knife a jury could disbelieve this portion

of the evidence or not be convinced of it beyond a reasonable
doubt, and thus could conclude - even in the absence of contrary
testimony or evidence - that sufficiently convincing evidence

of the use of a knife was lacking.

A comparison of the majority's opinion herein with the dis-
senting opinion in Wheat v. State, 433 So.2d4 1290, 1293 (Fla.
lst DCA 1983), petition for review denied, 444 So.2d 418 (Fla.
1984) , more clearly reflects the faulty analysis employed here.
There, Judge Thompson, in his dissenting opinion, opined that
there was no error in refusing to instruct on robbery with a
weapon, robbery without a weapon, and petit theft, in a charged
offense of robbery with a deadly weapon because since the only
evidence adduced at trial showed that the defendant was guilty
of the offense of robbery with a deadly weapon, there was no
evidence of the necessarily lesser included offenses. This
reasoning is fallacious since if, in proving robbery with a
deadly weapon, the state disproves (i.e. no evidence) robbery
with a weapon, robbery, and petit theft, then the defendant
could not have been convicted at all of the higher offense
since there was "no evidence" of most of the essential elements
of the crime charged. While the present case is distinguishable
in that a permissive rather than a necessarily included offense
is involved, it is apparent that Judge Thompson's opinion
reflects a misapprehension of the effect of the amendment to
Rule 3.510 concerning the propriety of the refusal to instruct
on lesser offenses as "to which there is no evidence."




. Based upon the foregoing reasoning and authority, petitioner
contends he is entitled to a new trial where the jury is given
the alternative to find him cguilty of the permissive lesser

offense of Section 794.011(4) (b).
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ISSUE II

THE TRIAL COURT ERRED IN DENYING PETITIONER'S
MOTION FOR DISCHARGE THEREBY VIOLATING HIS
RIGHT TO A SPEEDY TRIAL UNDER RULE 8.191,
FLORIDA RULES OF CRIMINAL PROCEDURE.

Where the choice is "between the rock and
the whirlpool," duress is inherent in deciding
to "waive" one or the other.

Garrity v. New Jersey, 385 U.S. 493, 498 (1967). Petitioner

was undeniably coerced to sacrifice his right to a speedy trial
in order to enjoy his co-equal right to the effective assis-
tance of counsel. Because petitioner cannot be forced to make
such an unenviable choice, he is entitled to be discharged.

Petitioner was arrested July 7, 1981, and was charged by
information (Case No. 81-6271 CF) with sexual battery (R 1,5).
Therefore, in the absence of intervening circumstances, he was
entitled to be brought to trial by January 3, 1982. Rule 3.191
(a) (1) Fla.R.Crim.P. (1980). Petitioner was not tried by that
date, and because the failure to hold the trial cannot be
attributed to him, petitioner contends he is entitled to be
forever discharged from this charge. /

Following his arrest, petitioner diligently prepared for
trial (R 7-75). Trial was scheduled for November 16, 1981,
at which time petitioner was prepared for trial. On that date,
the state announced a nolle prosequi of the charge (R 75, 81,

84, 89, T 13, 23). Thereafter, the state continued garnering

6Since this Court has jurisdiction of this cause, this issue
may be considered. Trushin v. State, 425 So.2d 1126 (Fla. 1982).
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evidence against petitioner (T 23-28). December 4, 1981, the
state reinstituted the charge against petitioner by filing a
new information (Case No. 81-10290-CF) (R 58). On that same
date, the state, for the first time, gave notice of its intent
to rely upon similar fact (Williams rule) evidence at trial

(R 59). The state also gave notice of new evidence, formalized
by an additional response to discovery dated December 8, 1981
(T 13~-16, R 78). [One item of "new" evidence consisted of a
palmprint, purportedly of petitioner, found at the scene of

the crime. Fingerprint evidence had been the subject of a
prior motion to compel discovery, which had been granted by the
Court (R 22-25, 30-31). In response thereto, the state had
advised that there was no fingerprint evidence (T 14-15, 24-25,
27).] Petitioner was arraigned on the charge and counsel
appointed December 7, 1981 (T 4-5).

At a hearing held December 8, 1981, petitioner sought to
exclude the similar fact evidence (R 66-67, 68-74, T 37-63).
Petitioner also sought to exclude the similar fact evidence
and the newly disclosed evidence because the late disclosure
precluded effective preparation prior to trial (R 75-76, T 12-
32). The trial court denied both motions (R 79-80). At the
request of the state, the trial court set the case for trial
on December 14, 1981 (R 81).

On December 11, 1981, petitioner filed a second motion for
sanctions (R 84-86). Petitioner alleged that in light of the

court's rulings on his motion to exclude and motion for
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sanctions, it was impossible for him to be prepared for trial
by December 14, 198l1. Petitioner requested a continuance of
the trial with the delay attributed to the state (R 84-86,

T 88-91). The trial court denied petitioner's motion (T 91,
95). Because it was impossible to be prepared for trial,
petitioner was then forced to request a continuance (T 91),
which the trial court granted (R 88, 96). January 13, 1982,
petitioner moved for discharge under Rule 3.191(a) (1), Florida
Rules Criminal Procedure, which the trial court denied (R 89~
90, 100-101, 111-112, 113, T 112-115, 1348). Petitioner contends
that the denial of his motion for discharge was clearly erro-
neous.

In State ex rel Wright v. Yawn, 320 So.2d 880 (Fla. 1st

DCA 1975), cert. denied 334 So.2d4 609 (Fla. 1976), the court
was presented with a case similar to that presented here.
There, the defendant was not indicted until 142 days after his
arrest. The defendant immediately commenced discovery in order
to prepare his defense. The speedy trial period would expire
May 22, 1975. At a hearing April 21, 1975, the state sought a
trial date for May. The defendant objected to the trial date
since only 19 days were afforded to prepare for trial. Never-
theless, the defendant diligently attempted to prepare for trial.
May 7th, the defendant moved to continue the trial without pre-
judice to the defendant's right to speedy trial. A ruling on
this motion was deferred until trial. At docket day May 1l2th,

the trial was scheduled for May 27th. On May 23rd, the defendant
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filed a motion for discharge. The trial court denied the motion
finding that since the defendant was engaging in discovery, he
was not continuously ready and available for trial. The First
District ruled that the defendant was entitled to be discharged
since he had been denied his right to speedy trial. The Court
held:

As revealed by the above, Wright attempted to
beat the Hobson's choice but found himself
caught in a "squeeze play." While we recognize
the Supreme Court's holding in the Rubiera

[v. Dade County ex rel Benitnez, 305 So.2d 161
(Fla. 1974)] case and agree with it in a situa-
tion where a defendant has had ample time bet-
ween the filing of an indictment or information
to engage in discovery procedures, we do not
feel that the instant cause is controlled by
Rubiera. The state, through its own inaction
by failing for 142 days to return either an
indictment or an information against a person,
cannot force a defendant to choose between two
co-equal rights.

Id. at 882.

Similarly, in Mulryan v. Judge, Division "C", 350 So.2d

784 (Fla. 1lst DCA 1977), the court held that the defendant

was entitled to a discharge under the speedy trial rules. The
defendant therein was arrested January 18, 1977. An original
information filed February 15, 1977, chargedrhim with possession
of stolen property. July 5, 1977, 168 days after the arrest,
the state filed an amended information charging the defendant
with burglary and grand larceny. Defense counsel then moved

for a continuance chargeable to the state since the new charges
required additional depositions in order to prepare for trial.

The trial judge granted the motion for continuance but ordered
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. that the continuance tolled the speedy trial period. July 17,
1977, the 180 day speedy trial period elapsed. Thereafter,
the defendant filed his petition for writ of prohibition with

the appellate court. Relying upon Allen v. State, 275 So.2d

238 (Fla. 1973), State ex rel. Wright v. Yawn, supra, and

Bryant .v. Blount, 261 So.2d 847 (Fla. lst DCA 1972), the First

District ruled that the defendant was entitled to be discharged
from prosecution.

The present case is identical. The delay in the trial
herein cannot be attributed to petitioner. It is beyond cavil
that petitioner was prepared for trial November 16, 1981. By
nol prossing the case (thereby terminating petitioner's repre-
sentation by the Public Defender's Office) while continuing

. its investigation, ‘the state effectively thwarted any further
preparation on the part of petitioner until the case was refiled
and petitioner rearraigned on December 7, 1981. With the state's
development of "new" evidence during the interim, the state
totally "changed the name of the ball game." Mulyran at 785.

The state then sought to require petitioner to be brought to
trial six days later, December 14, 1981. December llth, peti~
tioner sought a continuance chargeable to the state. In light
of the trial court's refusal to grant this motion, petitioner
was then forced to request to continuance.

The trial court here erred in refusing to attribute the

continuance to the state. See Crow v. State, 392 So.2d 919

. (Fla. 1st DCA 1981), pet. for review denied 399 So.2d 1141
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. (Fla. 1981); Mulyran, supra; State v. Stell, 407 So.2d 642
(Fla. 4th DCA 1981) (where the state files a new information,
in most circumstances, the defendant is entitled to additional
time to prepare his defense. "Since the need for additional
time results from the state's action, continuances are 'charged'
to the state." 1Id. at 643). By this erroneous ruling, peti-
tioner was then coerced into reguesting a continuance. Although
a defense continuance generally constitutes a waiver of the
speedy trial protections, a coerced continuance cannot consti-
tute an effective waiver of the right to a speedy trial.

State ex rel. Wright v. Yawn, supra; Mulyran, supra; State v.

Martins, 391 So.2d 781 (Fla. 4th DCA 1980); Sumbry v. State,

310 So.2d 445 (Fla. 2d DCA 1975)). Petitioner is therefore
' entitled to be discharged.
Petitioner recognizes that his speedy trial claim was
presented to First District by a petition for writ of prohi-

bition, Gillespie v. Nimmons, AJ-297. Petitioner contends,

however, that the court's summary denial of that petition does
not bar the present claim. First, a writ of prohibition is
not one of right but one of sound judicial discretion, to be
granted or refused according to the facts and circumstances

of the particular case. State ex rel. Florida Real Estate

Commission v. Anderson, 164 So.2d 265 (Fla. 24 DCA 1964);

State ex rel. Washburn v. Hutchins, 101 Fla. 773, 135 So. 298

(1931). Several factors suggest that the denial of prohibition

. here was a discretionary matter and not a ruling on the merits.
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The petition was filed February 1, 1982, the date the trial
was scheduled to commence. The petition was denied February 4,
1982, by form order, without requiring a response from respon-
dent. These factors would indicate that the denial of prohi-
bition was an exercise of discretion and not a ruling on the
merits. Further, it has been held that where an appellate
court denies prohibition withdut opinion, said denial is not

res judicata of the issues presented. Stearns v. Los Angeles

City School District, 244 Cal. App.2d 696, 53 Cal. Rptr. 482

(1962). Most importantly, the petition for writ of prohibi-
tion itself was premature. As pointed out in the petition,
the trial court had not yet ruled on the motion for discharge

at the time prohibition was sought. ~ Sherrod v. Franza,

427 So.2d 164 (Fla. 1983) held that although prohibition is
available to test an order denying a motion for discharge based
upon a violation of the speedy trial rule, "[p]rohibition will
not lie until the defendant has first made a motion for dis-
charge to the trial court and this motion has been denied.”
Id. at 164. Therefore, prohibition here was inappropriate,
since at the time prohibition was sought the trial court had
not yet denied the discharge motion. For the above reasons,
petitioner submits that the denial of his petition for a writ
of prohibition does not bar the present claim.

Based upon the authorities cited, petitioner contends

therefore that he is entitled to be discharged.
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IV CONCLUSION
For the reasons set forth in Issue II, petitioner seeks
an order of discharge. Alternatively, under Issue I, he seeks

a new trial.
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