


deadly weapon in certain situations, these door locks can likewise used

for deadly purposes.

C. THE TRTAL COURT WAS CORRECT IN
FINDING AN AGGRAVATING CIRCUMSTANCE,
TO WIT: THAT THE CAPITAL FELONY WAS
ESPECIALLY HEINOUS, ATROCIOUS, OR
CRUEL.

Appellant contends that the trial court did not weigh the evi-
dence properly in finding an aggravating circumstance (that the capital
felony was especially heinous, atrocious, or cruel) because the court
relied on Appellant's admission to immate Alber Zacke as opposed to rely-
ing on the confessions to either Sargeant Crow or Johmmy Mannis (R 2233).

In Sirecj, supra this Honorable Court held in a sentencing phase that the

findings of a trial court are factual matters which should not be dis-
turbed unless there is an absence or lack of substantial competent evi-
dence to support the findings. Likewise, it is within the province of the
trial court to detemmine whether a mitigating or aggravating circumstance
has been established and the weight be given to that factor. See, Daugh-
tery, supra at 1070-1071.

The trial court is not required to view the testimony of Albert
Zacke as contradictory or mutually exclusive from the testimony of Sar-
geant Crow or Johmny Marmis. Rather Zacke's testimony can be viewed as
"filling in the gaps' of the confessions given to police officers. During
the taped interview of Appellant by Johmny Mamnis played for the jury at
trial, Appellant stated that the victim wanted to get out of his car but
he would not let her out. Appellant commented that his door locks were
designed in such a way as to make it difficult for the victim to get out
of his vehicle (R 989). Appellant also stated that he struck the victim
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during the drive and left the main road to go on a desol te dirt road

(R 990). He described the place where he took the victim as a "litte
everglades area.' At this juncture he told the victim that, '"This is the
end of the line.'" (R 991). This taped testimony of Appellant certainly
would support and not be inconsistent with the admissions that Appellant
made to inmmate, Albert Zacke.

It is up to the trial court to assess the weight of the testimony
of Albert Zacke. Notwithstanding <chat the trial court had the discretion
to rely on the testimony of Albert Zacke, Appellee out of an abundance of
caution, can refute the impeachment of Albert Zacke that Appellant has
cited in his initial brief. Zacke told the jury that he did not testify
at the first trial because he believed the state had overwhelming evidence
anyway and he believed the defendant had already plead guilty to the crime
(R 910-911). Zacke also testified that his chances of survival at the
Florida State Prison were not very good because he testified against Mr.
Stano. He essentially told the jury that testifying against Stano was
like "picking on home folks to them up there." Zacke disclosed that
for two cartons of cigarettes an irmmate could hire another to retaliate
against him. Zacke estimated that there could be about several hundred
inmates that would kill him for his testimony (R 920-921). Since Albert
Zacke's sentence would be for long term whether or not he made any ''deals"
with the state, the fact that he would be jeopardizing his life for this
testimony certainly would override any impeachment regarding ''deals''.

Appellant maintains that the judge did not consider and weight
that this aggravating circumstance was caused by Stano's severe mental pro-
blems. Looking at the trial court's findings'of fact (R 2233) it is clear

that the judge did consider this factor and could properly reject Stano's
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‘ alledged mental problems as a mitigating circumstance and thus not negate
the findings of the aggravated circumstance. Again there was substantial
competent evidence from Dr. Carrera and Dr. Barnard (R 1206-1218,1239-1243)

to reject Appellant's contention. Millér v. State, 373 So.2d 882 (Fla.

1979) can be distinguished since the judge made a finding that: the defen-
dant was suffering from a mental illness at the time he committed the mur-
der. In the case at bar, the trial court made no such finding and indeed
was entitled to do so. In Miller the trial court found a non statutory
aggravating circumstance that the defendant would probably kill égain if
he were released on parole. In the case at bar the trial courtdid not do

so. The case Smith v. State, 407 So.2d 894, 901 (Fla. 1982), supra dis-

tinguished the case of Huckaby v. State, 343 So.2d 29 (Fla. 1976). In

Huckaby the trial court ignored every aspect of uncontested medical testi-

. mony regarding the defendant's being under a mental illness. Smith dis-
tinguished Huckaby in that the Appellant in Smith was simply disagreeing
with the force and affect given to the testimony of a psychologist and a
psychiatrist at the sentencing hearing. Likewise, in the case at bar,
Appellant is simply disagreeing with the force and affect given to the
testimony of Dr. Carrera and Dr. Barnard.

D. - THE TRTAL COURT WAS CORRECT IN

FINDING THE EXISTENCE OF AN AGGRAVATING
CIRCUMSTANCE, THAT IS THAT THE COMMI-
SSION OF THIS CRIME WAS COMMITTED IN

A COLD, CALCULATED, AND PREMEDITATED
MANNER WITHOUT ANY PRETENSE OF MORAL

OR LEGAL ADJUSTIFICATION.

Appellent first contends that use of this aggravating factor
is a violation of an ex poste facto law because this particular aggra-

. vating circumstance was amended in July of 79 and the crime occurred in
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1973. Appellant urges the court to reverse the holding in Combs v.State,

403 So.2d 418 (Fla. 1981) which specifically rejected this contention.

Yet the holding in Combs was reaffirmed by the Homorable Court in Preston
v. State, 444 So.2d 939, 946 (Fla. 1984). Appellee submits that the hold-
ings of Combs and Preston should not be overruled.

The next argument maintains that the Appellant's concern with
his wvehicle and clothes as opposed to any concerns to the life of the vic-
tim should not have been a consideration in this aggravating factor since
these acts occurred after the murder. Appellee submits that acts which
are designed to cover up the crime and make detection less likely are
factors to be considered for purposed of this subsection. Certainly the
lack of care for the victim could be considered to determine that the
crime was committed 'without any pretense of moral or legal justification."
Section 921.141(5) (i), Fla. Stat. (1983) Appellee would submit that even
if this could be construed as an error it certainly would be harmless
error in as much as this was just one of several factors used to determine
this aggravating circumstance.

Appellant again attacks the finding of the trial court for this
aggravating circumstance because the trial court relied on the testimony
of Albert Zacke. And again, Appellee reiterates that the weight of the
testimony is to be assessed by the trial court and since there is sub-
stantial competent evidence from the witness Zacke on which to make this
finding, the trial court's finding should not be disturbed. Appellee would
incorporate the same arguments regarding Albert Zacke's testimony from
section ix c. of his answer brief.

The trial court, in his findings for this aggravating circum-

stance again referred to the special locks in his automobile which made
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it difficult, if not impossible, for the victim to escape (R 2232). Again
Appellant takes umbrage with this finding. Appellee would, once again,
maintain that these locks were utilized by Appellant specifically for an
unlawful purpose and to effectuate his murder. Again this conclusion is
supported by the evidencein Appellant's confession to Johnmy Mamnis
(played to the jury at the trial on a tape recorder) (R 989). Addition-
ally the jury at the penalty phase heard Appellant's confession regard-
ing his murder convictions of Jerny Ligotino and Am Arcneaux (S.R.A. 13).
These murders occurred on March 21, 1973 (S.R.A. 13). Again, these bur-
glar proof locks were utilized by Appellant to prohibit the victims from
escaping and thus facilitate his murder (S.R.A. 26,35). Since Appellant
had already utilized these types of locks to facilitate a double murder
in March of 1973, it certainly would be within the trial court's discre-
tion to find that these types of locks were utilized in the subsequent
murder of the victim in the case at bar.

Appellant maintains as his final argument for this subsection
that there was not a high level of premeditation since it could be con-
cluded that Appellant drove thirty miles to a desolate, wooded area and
then decided to kill the victim. In Preston v. State, 444 So.2d 939

(Fla. 1984) this Honorable Court maintained that this particular aggra-
vating factor could be found when the facts show a particularly lengthy,
methodic, or inwvolve series of atrocious events or substantialy periods
of reflection or thought by the perpetrator. When viewing the evidence
in the case at bar, it is clear that these later parameters have been
met. Evidence at the penalty phase revealed that Appellant confessed to
the murder of Mary Carol Maher (S.R.A. 2). Appellant confessed that he

picked this victim up in car and drove around for a period of time. He
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then asked her for sex and she refused. At that time he yelled at her
and obtained a knife under his seat. He first stabbed her in the chest
and then he stabbed her in the back. He prevented her from getting out
of the car (S.R.A. 3-6). The fact that the Appellant had the murder wea-
pon so handy would indicate both in the Mary Carol Maher case and in the
present case that there was a high degree of premeditation and preparation.
Again, regarding the murders of Jemny Ligotino and Ann Arcneaux, Appellant
confessed that he pulled a knife from under his seat as well as pulled
the car off into a desolate spot and then murdered his victims (S.R.A 23).
During the penalty phase, in the case at bar, the prosecutor questioned
Appellant regarding the murder of these two girls in Alachua County as
follows:

Q: Did these two girls up in Alachua

County have any idea when you stopped

you were going to kill them both?

A: No, Sir.

Q: You intended to kill both of them
at that time thought, didn't you?

A: Yes, Sir. (R 1825-1826).

Appellant élso revealed that he helped another victim of murder, Barbar
Bower with her car initially. He then drove with his victim up to Brad-
ford County, tied and binded her, and then went on to kill her (R 1831-
1832). All these other similar type murders would certainly indicate a
plammed, premeditated, and calculated course of behavior and would be
ample evidence to sustain the trial court's finding that this murder was
done in a cold, calculated and premeditated manner without any pretense
of legal or moral justification. Given the evidence in this case and of
the other murder convictions, it would be hard to come to any other con-

clusions.

-81-



E. CONCLUSION
There is ample evidence to support each and every one of the

aggravating factors. Likewise, the trial court had the discretion to
weigh the evidence and to make findings that there were no material miti-
gating factors. Even if this Honorable Court found just one aggravating
factor because there are no mitigating circumstances in this cause, death
is presumed to be the appropriate punishment. See Sims v. State, 444 So.
2d 922, 926 (Fla. 1983).
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POINT XI
THE FLORIDA CAPITAL SENTENCING STATUTE
IS CONSTUTIONAL ON ITS FACE AND AS
APPLIED.

Appellant contends that the failure to provide notice of the
aggravating circumstances upon which the state intends to rely is a denial
of due process. Defense counsel below acknowledged, 'I know the state has
disclosed various witnesses and various reports that they will rely upon.
They may have already complied with this." (R 1728). At this point the
state did amounce certain psychiatrist to be called as well as witnesses
to establish Appellant's prior convictions. In addition ample discovery
was provided to the Appellant for the penalty phase (R 2464-2471, 2474).
Appellant was put on actual notice of the evidence that the state had and
therefore would have notice of what aggravating circumstances the state
could rely upon. In any event, this contention has been raised and re-
jected already in the cases if Sireci v. State, 399 So.2d 964, 965-966;
(Fla. 1981) and Menendez v. State, 368 So.2d 1278 (Fla. 1979).

Next, Appellant argues § 921.141, Fla. Stat. (1983) fails to

provide any standard of proof for detemmining the aggravating circum- -
stances ''out weigh'' mitigating factors. This Honorable Court has contin-
uously held that the aggravating and mitigating circumstance emumerated
in the statute are not vague and provide meaningful restraints and guide-

lines to the discretion of the judge and the jury. See, Lightbourne v.

State, 438 So.2d 380 (Fla. 1983) and State v. Dixon, supra. In any event

this issue was not presented to the trial court and therefore had not been
preserved for appellate review. See, Fla. R. Crim. P. 3.190(b)(c); Fer-
guson v. State, 417 So.2d 639 (Fla. 1982); Williams v. State, 414 So.2d
509 (Fla. 1982); and Steinhorst v. State, 412 So.2d 332 (Fla. 1982).
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Appellant asserts the aggravating factors have been applied in
a vague and inconsistent mannmer. Again, Appellee would submit that this
issue has not been preserved below. Defense counsel below did not assert
what aggravating factors had been applied in a vague mammer nor how they

had been misapplied. Again, the decisions in Lightborne, supra and Dixon,

supra would dispell this contention even if defense counsel below or Appel-
lant had demonstrated specific error.

Appellant suggests that the capital sentencing statute should
require a unanimous or substantial majority of the jury to recommend the
death penalty before it is imposed. Again, the specific objection was not
raised below. Indeed it could not be raised below because it would be
totally illogical in the context of the case, because the jury recommended
the death penalty by a ten to two majority (R 2248).

Appellant argues that the exclusion of veniremen from the jury
based upon their capital punishment views denies the right to a fair cross-

section of the commumnity. In Riley v. State, 366 So.2d 19 (Fla. 1979) the

defendant argued that people could remain on the jury who are unalterably
opposed to the death penalty so that there would be a fair cross section
of the commmity. The defendant also suggested that an alternate serve
on the penalty phase if necessary. This Homorable Court, in Riley, re-
jected both contentions. (reversed on other grounds. death penalty af-
fimmed on remand 413 So.2d 1173 (Fla. 1982.) Likewise, the decision in
Witherspoon v. Illinois, 391 U.S. 510, 517-518, 88 S.Ct. 1770, 1774-1775

(1968) would reject this argument. The United States Supreme Court stated

in Witherspoon:

We simply cammot conclude, either on the
basis of the record now before us or as a
matter of judicial notice, that the exclu-
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sion of jurors opposed to capital punish-
ment results in an unrepresentative jury
on the issue of guilt or substantially in-
creases the risk of conviction... We are not
prepared to ammounce a per se constitutional
rule requiring the reversal of every convic-
tion returned by a juror selected as this
one was.
Appellant next focuses the Witherspoon issue upon veniremen
Nattile. Appellant contended that Nattile's statements fell short of the
certainty requirement of Witherspoon. Mr. Nattile unequivocally and un-
anbiguously maintained that under any set of circumstances he would not
invoke the death penalty. This he did at least three times (R 116, 123,
160). Looking at the record there is absolutely no doubt that Nattile's
statements were certain for purposes of Witherspoon. Appellant also sug-
gested that this venireman should have been allowed to be a juror at the
guilt/imnocence phase. This court in Riley has rejected this argument.
See, supra.
Next, Appellant takes umbrage with the rule of Elledge v. State,

supra which holds that where an improper aggravating factor is found it
would be harmless error in the absence of a finding of any mitigating
factors. Again this issue has not been preserved below. This issue is
more of an anticipatory objection and should not be advanced at this time
since it is based upon speculation.

Appellant contends that § 921.141(5)(i), Fla. Stat. (1983)
renders the statute in violation of the Eighth and Fourteenth Amendment:
to the United States Constitution because the death penalty is automatic
unless the trial court finds some mitigating circumstance out of infinite
array of possibilities as to what may be mitigating. Giving a jury or

trial court an "infinite array of possibilities' to choose from would seem
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to be in the Appellant's favor. In any event this Honprable Court has
clearly and consistently held that the pronouncement of this aggravating
factor does not apply in all premeditated murder cases but only under cer-

tain factual circumstances. See Harris v. State, 438 So.2d 787 (Fla. 1983)

and Jent v. State, 408 So.2d 1024 (Fla. 1981).

Finally Appellant argues, ''The Florida Supreme Court does not
independantly weigh and reexamine aggravating and mitigating circumstan-
ces." (See Appellant's Initial Brief at page 69). Although this Honor-
able Court is under no constitutional duty to reexamine the sentence and

campare it to past capital cases (See Pulley v. Harris 104 S.Ct. 871 (1984)

this court has assumed the duty of this type of review. See State v.

Dixon, 283 So.2d 1, 10 (Fla. 1973). In any event this is an anticipatory

objection and, at this point, is only speculation.

Defense counsel below filed a motion declaring the statute to
be unconstitutional and specifically alleged that the death penalty had
been administered and applied in a marmer which was inconsistent with the
premises of the courts’ decisions. The allegations also maintained that
the equal protection clause of the Fourteenth Amendment to the United
States Constitution required that harsh punishments be fairly and evenly
imposed (R 2458). Yet the state attorney disagreed and asked the defense
counsel below to present evidence and facts. The court also asked the de-
fense counsel to present case authority (R 1727). Defense counsel below
could provide nothing (R 1728). Appellee submits that this objection has
not been preserved, and even waived in addition to the ground that it is
speculative.

Appellant has candidly admitted that this Honorable Court has

specifically or impliedly rejected each of these challenges emumerated in
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point eleven. (See Appellant's Initial Brief at page 67). Appellee
would urge this Honorable Court to reaffirm the rejection of all these
points.
CONCLUSION
Based on the arguments and authorities presented herein, Appel-

lee respectfully prays this Honorable Court affimm the judgment and sen-
tence of the trial court in all respects.
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