


destiny in this regard once he has been the victim of such
treatment.

The trial court also rejected the fact that the appel-
lant had confessed to committing numerous capital offenses. (R
2234) The trial court concluded that this mitigating circum-
stance would not apply since the appellant denied that he had in
fact killed Cathy Lee Scharf. 1In effect, the trial court is
punishing the appellant for maintaining his innocence in this
particular case. The defense proffered evidence that the appel-
lant had falsely confessed to two other murders in the past. (R
1675-1677, 1785-1817) Appellant contends that it is fundamental-
ly unfair for the trial court to punish the appellant as a result
of his exercise of his constitutional rights to protest his
innocence.

The trial court incorrectly rejects Gerald Stano's
musical abilities as a mitigating circumstance, stating that no
evidence thereof was offered. (R 2234) This only indicates the
trial court's lack of attention to Dr. McMillan's report which
clearly states that the only area in which Gerald did well was
the field of music. (SRB 93)

Gerald Stano also chose to testify at the penalty
phase. He testified that he realized that he needed help and
this was the reason for his confessions. He testified that the
trial proceedings had changed him resulting in his development of
feelings for his victims and their families as well as his own
parents. He pointed out that all of his convictions were the

direct result of his confessions. (R 1820-1822)
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Appellant contends that the trial court erred in
totally rejecting all mitigating factors, both statutory and
non-statutory. The evidence established certain mitigating
circumstances which Appellant submits weigh heavily against any
aggravating factors and call for the reduction of Stano's sen-

tence to life imprisonment.

B. The trial judge incorrectly found aggravating circumstance
(d) , thus violating Appellant's constitutional rights as guaran-
teed by the Eighth and Fourteenth Amendments to the United States
Constitution and Article I, Sections 9, 16 and 17 of the Florida
Constitution. '

The trial court‘concluded that the murder was committed
while the defendant was engaged in the commission of or an
attempt to commit the crime of kidnapping. (R 2231) The court
cited the fact that Stano picked up the victim "under the pre-
tense of taking her to a nearby skating rink, instead he drove
south, struck her to keep her quiet, drove approximately thirty
miles to a remote area in Brevard County, Florida, where he
detained her for approximately an hour before finally killing
her. Defendant's vehicle was equipped with special door locks to
hinder escape." (R 2231)

Initially, Appellant contends that the underlying
felony must be proven by proof independent of Stano's statements.
In finding direct evidence of kidnapping, the trial court relied
exclusively upon Stano's statements regarding details of that
day. Appellant contends that the trial judge's finding of a
kidnapping, when there was no evidence of such other than state-

ments made by the appellant, violated the corpus delicti princi-

ple.
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This Court considered a similar argument in Smith v.
State, 407 So.2d 894 (Fla. 1981), wherein Smith contended that
the trial court erred in finding a significant history of prior
criminal activity where the only evidence of such came from
statements made by Smith. In holding that the trial judge's
finding did not mandate reversal, this Court pointed out that the
lack of a significant history of prior criminal activity was a
mitigating factor. This Court seemed to distinguish the situa-
tion based upon the fact that the trial court's finding involved
a mitigating circumstance rather than an aggravating circum-
stance, pointing out that only aggravating circumstances must be
proven beyond a reasonable doubt. Id. at 901. Since the instant
case involves the aggravating circumstance (d), i.e. during the

commission of a kidnapping, the corpus delicti principle would

apply. This is logical since aggravating circumstances must be

proven beyond a reasonable doubt, and 'under the corpus delicti

principle, independent proof of a crime other than a confession

is required before one may be convicted. Sciortino v. State, 115

So0.2d 93 (Fla. 2d DCA 1959). Therefore, the trial court's
finding of this aggravating circumstance must be stricken on that
basis alone.

Furthermore, it is clear that the state failed to prove
a kidnapping beyond a reasonable doubt as required by State v.
Dixon, 283 So.2d 1 (Fla. 1973). The evidence established that
Stano picked up the victim while she was hitchhiking. This was
done voluntarily on her part. The evidence also established that

on the drive south, the couple stopped at a small park by a
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river. (R 869) His confession to Paul Crow indicated that the
couple argued and that Stano immediately stabbed or shot her. (R
870) Any movement would certainly be incidental to the crime of

murder under these facts. Harkins v. State, 380 So.2d 524 (Fla.

5th DCA 1980). Even under the details of the statement testified
to by Clarence Zacke, Appellant contends that the evidence does
not establish beyond a reasonable doubt that a kidnapping oc-
curred. (R 893-897) This also holds true for the statement
given to Johnny Manis. (R 973) There was absolutely no evidence
that the appellant had installed the anti-theft door locks in
order to hinder the escape of anyone. It is just as consistent
that he was protecting his automobile from theft.

We confront once again the problem of which statement
of Stano to utilize. Should the trial court and this Honorable
Court be allowed to pick and choose various facts from each of
the various conflicting statements in order to find and uphold
certain aggravating factors. Appellant thinks not. This would

be fundamentally unfair.

C. The trial court incorrectly found aggravating circumstance
(h) thus violating Appellant's constitutional rights guaranteed
by the Eighth and Fourteenth Amendments of the United States
Constitution and Article I, Sections 9, 16 and 17 of the Florida
Constitution.

In finding that the murder was especially heinous,
atrocious or cruel, the trial court cited details contained in
Clarence Zacke's testimony regarding the "jailhouse confession"”
which Gerald Stano allegedly made to Zacke. (R 2231) Appellant

contends that this was error. In picking and choosing among the
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various statements given by Gerald Stano regarding this murder,
the trial court arbitrarily selected the least credible evidence.
This evidence was not even available at the first trial. Zacke
admitted that he was in the business of trading testimony for
concessions from the state. He had previously had a presumptive
parole release date of 1999. At the time of trial, Zacke was of
the opinion that he would be released in 1985. In exchange for
his testimony against Stano, the state had returned a confiscated
pickup truck to Sherry Zacke and was also attempting to secure
his transfer from Florida State Prison to a more pleasant insti-
tution. This transfer had in fact been requested by the state.
It is interesting to note that Mr. Zacke came forward only after
the initial mistrial. (R 905-913)

In contrast, Stano's confession to Sergeant Paul Crow
as well as the one to Johnny Manis contained details of the
killing which would not support a finding that it was heinous,
atrocious or cruel. (R 869-870, 973-974)

Additionally, even if this Court does find a sufficient
factual basis for the aggravating factor of heinous, atrocious or
cruel, the finding is still improper because the judge failed to
consider and weigh the fact that the perceived heinousness of the
offense was directly caused by Stano's severe mental problems.
This Court has recognized the causal relationship between these

aggravating and mitigating circumstances in Huckaby v. State, 344

So.2d 29 (Fla. 1977), and in Miller v. State, 377 So.2d 882 (Fla.

1979).
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In Huckaby, supra, at 34, this Court held that the

mitigating circumstances (which had not been found by the trial
judge) must outweigh those in aggravation because of the heinous
nature of the crime was the direct consequence of the defendant's

mental problems. Similarly in Miller v. State, supra, at 886,

this Court again noted that the heinous nature of the offense

resulted from the defendant's mental impairment. See also Jones

v. State, 332 So.2d 615, 619 (Fla. 1976). Additionally, the
trial court relied solely on Appellant's various confessions in

finding this circumstance. This violates the corpus delicti

principle. Appellant incorporates the argument on this issue set

forth in Point X, B.

D. The trial court erred in finding the existence of aggravating
circumstance (i) resulting in a denial of Appellant's constitu-
tional rights under the Eighth and Fourteenth Amendments to the
United States Constitution and Article I, Sections 9, 16 and 17
of the Florida Constitution.

While Appellant recognizes that this Court has rejected
the initial contention in this subpoint, Appellant contends that
the application of this aggravating factor renders the statute
unconstitutional under the Eighth and Fourteenth Amendments to
the United States Constitution. Section 921.141, Florida Stat-
utes (1979) was amended by adding (i) (cold and calculated).
Application of this aggravating circumstance to this particular
case is violative of the appellant's constitutional protection
against ex post facto laws, since the crime was committed in 1973

or 1974, while the statute was amended in July of 1979. This
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contention is raised in spite of this Court's holding in Combs v.
State, 403 So.2d 418 (Fla. 1981). Defense counsel specifically
objected on these grounds below. (R 1255)

In finding that this aggravating circumstance was
established, the trial court cited, "careful preparations for his
actions by equipping his vehicle with special locks which made it
difficult if not impossible for his victim to escape." (R 2232)
The court also cited the thirty mile distance from the point of
initial encounter to the scene of the death. The court once
again relied upon the testimony of Clarence Zacke regarding the
alleged details of murder. The court also cited Stano's concern
with the condition of his vehicle and clothes rather than the
life of the victim. (R’2232)

Appellant fails to see how Stano's concern with his
vehicle and clothes relates to the finding that the murder was
cold, calculated and premeditated. Appellant can see absolutely
no connection, especially since this concern was apparently after
the murder.

We once again encounter the difficulty of the fact that
the state introduced testimony relating three different and
conflicting statements by Stano concerning details of the crime.
Once again, the trial court chose to select the most incredible
testimony, that of Clarence Zacke.

Appellant also disputes the trial court's finding that
the anti-theft locks were placed on Stano's car specifically to
hinder the escape of Cathy Lee Schérf. The evidence is just as

consistent with Stano protecting his car from theft. Certainly
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the evidence does not meet the level required to establish an

aggravating circumstance. State v. Dixon, 283 So.2d 1 (Fla.

1973).

The fact that a distance of thirty miles separated the
initial point of encounter and that of the scene of the murder
does not establish this circumstance. There is no evidence that
Stano knew of the ultimate result of the encounter. The evidence
could be just as easily construed to conclude that Stano decided
to kill Scharf once they reached the scene. It must be remem-
bered that the level of premeditation required to establish this
circumstance is much higher than the level of premeditation to

convict in the guilt phase of a first degree murder trial. Jent

v. State, 408 So.2d 1024, 1032 (Fla. 1982). This Court has noted
that this aggravating factor "ordinarily applies to those murders
which are characterized as executions or contract murders,
although that description is not meant to be all-inclusive."

McCray v. State, 416 So.2d 804, 807 (Fla. 1982). Certainly the

evidence does not establish beyond a reasonable doubt the high
level of premeditation necessary to support a finding of this
factor.

Additionally, Appellant again adopts the corpus delicti

argument set forth in Point X, B.

E. Conclusion

Accordingly, Gerald Stano's death sentence was based in
substantial part on improper and unsupported aggravated factors.

In addition, the sentencing judge ignored evidence of strong and
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material mitigating factors. These errors are not harmless; the
judge utilized these erroneous findings and standards in sentenc-
ing Stano to the violent termination of his life. Gerald Stano's

death sentence must be vacated and remanded for the entry of a

life sentence.
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POINT XI
THE FLORIDA CAPITAL SENTENCING STATUTE
IS UNCONSTITUTIONAL ON ITS FACE AND AS
APPLIED,

The Florida capital sentencing scheme denies due
process of law and constitutes cruel and unusual punishment on
its face and as applied for the reasons discussed herein. The
issues are presented in a summary form in recognition that this
Court has specifically or impliedly rejected each of these
challenges to the constitutionality of the Florida statute and
thus detailed briefing would be futile. However, Appellant does
urge reconsideration of each of the identified constitutional
infirmities. A motion to declare Florida's death penalty
unconstitutional was filed by the appellant and denied by the
trial court. (R 1728, 2458-2459)

The Florida capital sentencing scheme fails to provide
notice to the capital defendant of the aggravating circumstance
upon which the State intends to rely, and thus denies due process

of law. See Cole v. Arkansas, 333 U.S. 196 (1948). This

contention was raised below at trial. (R 1774-1777, 2446-2449)
The capital sentencing statute in Florida fails to
provide any standard of proof for determining that aggravating

circumstances "outweigh" the mitigating factors, Mullaney v.

Wilbur, 421 U.s. 685 (1975) supra, and does not define
"sufficient aggravating circumstances." The statute, further,
does not sufficiently define for the jury's consideration each of

the aggravating circumstance listed in the statute. See Godfrey

v. Georgia, 446 U.S. 420 (1980).
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The aggravating circumstances in the Florida capital
sentencing statute have been applied in a vague and inconsistent

manner. Id. and Witt v. State, 387 So.2d4 922, 931-932 (Fla.

1980) (England, J. concurring).

Execution by electrocution is a cruel and unusual
punishment. Amend. VIII, U.S. Const.

The Florida capital sentencing statute does not require
a sentencing recommendation by a unanimous jury or substantial
majority of the jury and thus results in the arbitrary and
unreliable application of the death sentence and denies the right
to a jury and to due process of law.

The Florida capital sentencing system allows exclusion
of jurors for their views on capital punishment which unfairly
results in a jury which is prosecution prone and denies the right

to a fair cross-section of the community. See Witherspoon v.

Illinois, 391 U.S. 510 (1968). This contention was specifically
raised below. (R 2368)

The trial court also erred in granting the state's
challenge for cause as to juror Nattile over defense objection.
(R 210-211) Nattile was opposed to the death penalty and stated
his inability to consider it as a possible punishment. However
this would not prohibit him from being fair and impartial in the
determination of guilt or innocence. (R 29, 60-64, 87-88,
115-116, 123, 160, 210-211) Appellant contends that juror
Nattile's statements fall far short of the certainty required by

Witherspoon, supra. See also Witt v. Wainwright, 714 F.2d 1069

(11th cir. 1983).
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The Elledge Rule (Elledge v. State, 346 So.2d 998 (Fla.

1977), if interpreted to automatically hold as harmless error any
improperly found aggravating factor in the absence of a finding
by the trial court of a mitigating factor, violates the 8th and
14th Amendments to the United States Constitution. See Initial

Brief of Appellant 45-59, Elledge v. State, case number 52,272,

served June 2, 1980.

The Amendment of Section 921.141, Florida Statutes
(1979) by adding aggravating factor 921.141(5) (i) (cold and
calculated) renders the statute in violation of the 8th and 14th
Amendments to the United States Constitution because it results
in death being automatic unless the jury or trial court in their
discretion find some mitigating circumstance out of an infinite
array of possibilities as to what may be mitigating. See Initial

Brief of Appellant Gilvin v. State, Fla. S.Ct. Case Number

50,743, served April 13, 1981.

It is a denial of equal protection to allow an
aggravating circumstance the fact that the defendant committed a
crime while on parole, and legally not incarcerated but to
prohibit a finding of an aggravating circumstance for a defendant
on probation.

The Florida Supreme Court does not independently weigh
and re~examine aggravating mitigating circumstances. For this
and the previously stated arguments, Appellant contends that the
Florida death penalty statute as it exists and as applied is
unconstitutional under the Eighth and Fourteenth Amendments to

the United States Constitution.
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CONCLUSION

Based upon the foregoing cases, authorities and
policies, Appellant respectfully requests that this Honorable
Court grant the following relief:

1. As to Point VI: Vacate the judgment and sentence
and remand for discharge;

2, As to Points I, II, III, IV, V and VII: Vacate the
judgment and sentence and remand for a new trial;

3. As to Points VIII and IX: Vacate the death
sentence for the imposition of a life sentence or, in the
alternative, for a new penalty phase;

4. As to Point X: Vacate the death sentence and
remand with instructions to impose a life sentence;

5. As to Point XI: Declare the death penalty
unconstitutional, vacate the death sentence and remand with
instructions to impose a life sentence.

Respectfully submitted,
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