














































































































































































































Consideration of aggravating circumstances outside the
record taints the weighing process, and, if there were any
mitigating circumstances, requires vacation of the sentence and

remand. Elledge v. State, 346 So. 24 998 (Fla. 1977).

Here, the sentencing judge specifically found the
mitigating circumstance that the petitioner had no significant
prior criminal activity. R. 124. Given the existence of this
mitigating circumstance, the court's consideration of an
aggravating factor outside the record -- or worse yet confusing
the record in Petitioner's case with the record in a
co-defendant's case -- seriously distorted the balancing
process. It is impossible to tell whether the decision of the
trial court would have been the same in the absence of this
impermissible factor, and, thus, the Petitioner's death
sentence must be reversed and remanded.

We note that, if the aggravating factor not supported
by the record in Petitioner's case is removed (heinous,
atrocious and cruel), then only one aggravating factor (in the
course of the commission of a felony) and one mitigating factor
(no significant history of prior criminal activity) remain. As

in Menetez v. State, 419 So. 24 312, 315 (Fla. 1982), this is

unlikely to be sufficient to sustain the imposition of a death
sentence. This is particularly true where as is the case here,
the jury was instructed on the alternative theories of
premeditated design and felony murder, and there is no way of
knowing on which theory they convicted Petitioner. Indeed in
the absence of a finding of actual killing by Petitioner or an
intention on his part that death result, a death penalty would

actually be unconstitutional and improper. See Enmund v.

Florida, 458 U.S. 782 (1982), on remand, 8 Fla. L. Wkly. 417

(Fla. Oct. 20, 1983) (imposing life sentence), mandamus denied,

52 U.S.L.W. 3511 (U.S. January 9, 1984).
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By requiring that these written findings be "based
. « o upon the records of the trial and the sentencing
proceedings,"”" the statute facilitates meaningful and
independent appellate review and, in the final analysis,
assures that the death penalty will not be imposed in violation

of Petitioner's due process rights. See Gardner v. Florida,

430 U.S. 349 (1977); Proffitt v. Florida, 428 U.S. 242 (197¢).

The Supreme Court in Gardner v. Florida, 430 U.S. 349

(1977) made clear the constitutional importance of written
findings. At issue in Gardner was the legitimacy of a
"capital-sentencing procedure which permits a trial judge to
impose the death sentence on the basis of confidential
information which is not disclosed to the defendant or his
counsel." 1Id. at 358.

There the Court noted the dual purpose of full
disclosure of all the evidence upon which the trial judge
relied in sentencing a defendant to death. First, because it
permits "debate between adversaries," it is an effective means
of bridling the otherwise unconstitutional discretion of the
trial court. Second, full disclosure of the considerations
which motivated imposition of the death sentence permits
meaningful appellate review and uniformity in
capital-sentencing procedures. As the Court explained,
"[w]ithout full disclosure of the basis for the death sentence,
the Florida capital-sentencing procedure would be subject to
the defects which resulted in the holding of

unconstitutionality in Furman v. Georgia." Id., at 361

(footnote omitted).

Indeed, such disclosure is required in order to assure
continued compliance with the Supreme Court's ruling in
Proffit. "Since the State must administer its

capital-sentencing procedures with an even hand, see Proffitt

v. Florida, supra, 428 U.S. at 250-253, it is important that
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the record on appeal disclose to the reviewing court the
considerations which motivated the death sentence in every case

in which it is imposed.”" Gardner v. Florida, supra, at 361.

A review of the trial court's sentencing procedure,
however, indicates that the defendant's due process rights in
this regard were seriously and fundamentally compromised.
Although appellate counsel raised this point on appeal, it was
buried amidst numerous quotations from the trial record and
counsel's presentation omitted a critical fact that argues
eloquently for the merits of this issue -- the trial court's
consideration of evidence from Goodwin's trial. Defendant
should not suffer the consequences of counsel's inadequate
presentation.

The entire thrust of former counsel's argument was
that the findings were not supported by sufficient evidence.
(App. Br. at 33, 36, 37, 38, 39 and 41.) Former counsel never
addressed the due process issue involved in the obvious
reliance on factors outside the record in Petitioner's case,

and in its opinion in Steinhorst v. State, 412 So. 2d 332, 340

(Fla. 1982), this Court never addressed that issue either.
There can be no good reason why the point was never
raised. Clearly it would appear that Petitioner's former

counsel simply failed to review carefully the Steinhorst trial

transcript, and the Goodwin trial transcript over which the
same judge presided.

The findings of the trial judge that “the capital
felony was especially heinous, atrocious and cruel" not only
are without support in the record of Petitioner's trial but
there 1is every reason to believe that the court relied on
evidence adduced at the trial of Petitioner's codefendant,
David Goodwin. The Court's written findings supporting

imposition of the death penalty in Petitioner's case read, in

pertinent part, as follows:
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3) The capital felony was especially
heinous, atrocious, and cruel. Florida
Statutes, Section 921.141(5) (h). The three
victims, bound and gagged were confined in a
small van with the body of their companion,
Harold Sims. They were not blindfolded.

While under armed guard, they underwent the
experience of seeing the firearms which would
be the instruments of execution, hearing the
sobs of each other, seeing the dead body of
Sims, and feeling the hope of survival

vanish. The first victim suffered the least
and the last suffered the most. These were
execution-type slayings, requiring cold,
brutal, and heartless calculation to murder by
firing a shot into the skull of a defenseless
human being. Although the evidence does not
show whether Charlie Hughes or the defendant
actually pulled the trigger, the evidence does
show that only these two were with the victims
at the time of the murder. Defendant was
armed and was in the rear of the van with the
victims when it was driven to the place of
execution by Hughes. Hughes has never been
apprehended.

State v. Steinhorst, Case No. 77-708CF, Findings and Sentence

at 2-3. The underscored portion of this finding had absolutely
no support in the trial record.* No witness testified seeing
the defendant leave the beach road in the van. No one
testified as to what the victims were able to see or what they
felt. The evidence did not show that the defendant was with
the victims at the time of the murder. No one testified to
having seen the defendant in the rear of the van. No one

testified that the van was driven from the road.

* The only evidence indicating that the three victims were
tied and gagged appeared in the hearsay testimony of Ray
Fredricks. And, that testimony indicated, contrary to the
trial court's finding, that the victims were blindfolded as
well. Witness Fredricks stated: "[Defendant ordered
Goodwin] to hold the gun on the three people while
Steinhorst tied, gagged, and blindfolded the three
people." Tr. 1163 (emphasis added). But Fredricks was not
an eyewitness to the incident, but was simply relating what
he said David Goodwin told him. The sentencing report, the
only other statutorily permissible basis for determining
sentencing other than the trial record, stated, again in
relevant part, "The three people were kept in the gray van
and tied up. Steinhorst told him [Bobbie Joe Vines] that
Charlie Hughes was going to help him with the body and the
other three people. Steinhorst told him that the three
people would be allowed to live and would be tied to
trees." R.98 (emphasis added).
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Moreover, Bobbie Joe Vines testified that when he
moved Sims' pick-up truck, Sims' body was still inside that

truck, and not the van (Tr. at 685); finally, the only mention

in hundreds of pages of testimony indicating the emotion of the
victims was that of Vines, who testified that "one of the girls
was crying [when he approached the vehicle] and the one on by
the right [sic] was crying and the boy had his arm around the
girl, you know, calming her down." Tr. 639, 1112. Obviously,
at that point the victims were not tied or gagged. There was
some general testimony about rope, and David Goodwin trying to
obtain rope; but much rope was being used that tragic night to
secure the various small boats hauling the marijuana.

Dr. Ketchum, the medical examiner, gave no testimony
regarding ropes being recovered on or with the bodies of the
victims. It is illogical to believe that whoever carried the
victims' bodies to the sinkhole and attached wires and cement
blocks to them also stopped to remove ropes and gags.

It was the testimony introduced at Goodwin's trial

which provided support for the improper Steinhorst findings. A

comparison of the court's findings in the two cases reveals
that, despite the different testimony given and facts adduced,
the two findings are virtually identical on the relevant

points. In the Goodwin trial, the court found in relevant part:

Three - The capital felony was especially
heinous, atrocious and cruel. The three victims,
bound and gagged, were confined in a small van with
the body of their companion, Harold Sims. They were
not blindfolded. While under armed guard, they
underwent the experience of seeing the firearms which
would be the instruments of execution, hearing the
sobs of each other, seeing the dead body of their
friend Sims, and feeling the hope of survival vanish,
The victims, known to the defendant [Goodwin], were
prepared for execution by the defendant in a cold,
brutal and heartless manner. Assuming that either
co-defendant Steinhorst, or co-defendant Hughes was
the triggerman, the execution-type slaughter could not
have been accomplished without the assistance of
defendant, Goodwin. The success of the marijuana
operation depended upon the slaughter of the victims
and the disposal of the bodies.
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Goodwin Tr. at 1807-08 (emphasis added). Cf. Steinhorst

Findings, quoted supra.

The trial transcript of the Goodwin trial further
provides the evidentiary basis upon which the identical
findings at the two trials were based. The prosecutor had to
show that the victims were confined and that Goodwin aided in
that confinement in order to make his case. The record reveals
no less than thirteen instances where evidence regarding the
procurement of rope was introduced. Goodwin Tr. at 898-99,
900-01, 921, 922, 970, 971, 989, 1069, 1200-01, 1204, 1271,
1272-73, 1274-75. Contrary to the findings at both trials,
there was direct testimony that only one of the girls was
crying and that she was quickly comforted by Hood who put his
arm around her. Steinhorst Tr. at 639, 1111, 1112; Goodwin Tr.
at 746. None of those present at the van that night testified
to hearing any other sobs or crying and Goodwin himself
testified that he never heard anyone cry or beg. Goodwin Tr.
at 1276, 1285, 1294, 1299. Finally, unlike the testimony on
point at Petitioner's trial, all of the witnesses at Goodwin's
trial testified that the victims were bound and gagged and none
of the witnesses testified that the victims were blindfolded,
Goodwin Tr. at 739, 1152, 1207, 1294, 1299, and Goodwin
affirmatively testified that they were not blindfolded, id. at
1313.

The astonishing similarities between the trial judge's
findings in the two cases, in the face of the discrepencies in
the testimony, is more than mere coincidence. It is clear

evidence that his findings in the Steinhorst case were tainted

by his recollection of the testimony in the Goodwin case.* It

* The Steinhorst Findings were issued on August 8, 1978 while
the Goodwin testimony concluded on May 26, 1978.
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cannot be said that this taint was harmless error because the

Steinhorst findings were not supported by the Steinhorst

record.* As this Court stated in Elledge v. State, 346 So. 24

at 1003:
Would the result of the weighing process by

both the jury and the judge have been different

had the impermissible aggravating factor not

been present? We cannot know. Since we cannot

know and since a man's life is at stake, we are

compelled to return this case to the trial court

for a new sentencing trial . . . .
Moreover, it appears that the trial court was highly influenced
by this particular aggravating factor. Despite finding that
there was a mitigating factor, Petitioner's lack of any
significant criminal history, it said "the court further finds
that there are no mitigating circumstances which outweigh the

aggravating circumstances. These were pitiless crimes which

were unnecessarily torturous to the victims," State v.

Steinhorst, Findings and Sentence at 3 (emphasis added).

The findings supporting the imposition of the death

sentence are unsupported by the Steinhorst record. Clearly,

such reliance as is demonstrated above is in violation of Fla.
Stat. Ann. §921.141(3) (Supp. 1983) and denied Petitioner the

opportunity to rebut such testimony as mandated by Gardner v.

Florida, supra. Counsel's failure to raise these issues on

appeal denied Petitioner effective assistance of counsel and

* On appeal, this Court did not reach the due process issue,
but merely stated that the judge's findings were supported
by the record and, in particular, that "[t]lhe finding of
heinousness based on infliction of mental anguish is ...
proper." Steinhorst v. State, supra, at 340. Since it is
clear that the trial court's findings were based, at least
in substantial part, on evidence outside the record, this
Court's prior conclusion as to the propriety of the finding
of heinousness should not now bar the Court from remanding
the case for a new sentencing hearing. The Court may not
simply conclude that despite consideration of impermissible
evidence, the sentence of death was properly imposed. To
do so would violate the prescribed procedures for
constitutional imposition of the death penalty.
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requires vacation of the sentence of death and a remand for a

new sentencing hearing.

CONCLUSION

Obviously, this Court cannot search every record on
appeal in every capital case for error. It is the
responsibility of effective appellate counsel to present all
issues of arguable merit to the appellate court. In this case,
counsel failed to fulfill that responsibility. Where the points
omitted or improperly and inadequately presented are of
indisputable merit -- such as those set forth herein -- and
where the difference is between life and death, a case cries out
for judicial intervention.

What has occurred in Petitioner's cases was, we submit,
fundamental error at every stage of the proceeding. First, the
failure to have the trial moved from Bay County because of the

adverse pre-trial publicity. Manning v. State, supra.

Publicity fueled, in part, by information leaked to the press by
the State Attorney in violation of a court order.

Second, prospective jurors were excluded from the jury
in clear violation of the rule set forth in the Supreme Court's

decision in Witherspoon. Thus, Petitioner was tried before a

jury not only pre-conditioned by the adverse pretrial publicity
but which was not representative of the community and had a
substantial conviction prone bias.

Third, no less than 13 State witnesses admittedly
violated the Court's sequestration order some with the aid of
the State; and yet were permitted to testify -- without even a
jury instruction with respect to the fact that violation of the
Court's sequestration order might effect the credibility of
their testimony.

Fourth, Petitioner's cross-examination of a key

immunized State witness was erroneously limited on the objection
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of the witness' counsel -- not the State. Thus, defendant was
denied his fundamental right of confrontation in violation of

Davis v. Alaska, supra; and Alford v. United States, supra.

Fifth, the trial court in imposing the death sentence
obviously not only considered the record of a co-defendant's
trial but confused it with that of Petitioner's trial in that
the Court's critical aggravating circumstance of henious,
atrocious and cruel is not supported by the record in
Petitioner's case. Thus, Petitioner's right to due process was

denied him in violation of Gardner v. Florida, supra; and

Elledge v. State, supra.

Finally, the failure of appellate counsel to properly
identify and argue these errors in Petitioner's direct appeal
deprived him of a meaningful direct appeal in contravention of
the Sixth, Eighth and Fourteenth Amendments to the Constitution

of the United States.
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Petitioner therefore requests this Court to issue its

writ of habeas corpus, and to direct that Petitioner receive a

new trial;

alternatively,

that this Court allow full briefing of

the issues presented herein, and grant Petitioner belated

appellate review from his conviction and sentence.

Dated:

January _ , 1984
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upon the éredibility of a witness and "is a matter the jury can
consider." Tr. 841. The record, however, shows that the jury
was not advised of that, nor instructed to consider the effects
of the violation on each witness' credibility.

And most importantly, the court did not conduct any
inquiry into the effect of the violation on the testimony of
the other state witnesses, the State's need for the testimony
from the affected witnesses, or the State's involvement,
participation or knowledge of the circumstances involving the
violation. Tr. 841,

At trial, the State called as its witness, David Capo.
Tr. 1054. After refusing to state his name, the State granted
the witness full immunity in the presence of the jury, Tr.
1055, a procedure to which trial counsel objected. Tr.
1055-56. The witness then testified concerning a conversation
that took place several days after the aborted drug operation
in which the witness played a major role. Despite admitting
difficulty in recalling the conversation, Tr. 1063, 1066, the
witness stated that the Petitioner allegedly admitted to
"taking care" of the victims. Tr. 1065-66., This testimony
represents the only incriminating evidence in nearly a thousand
pages of trial testimony. As was his right, Petitioner sought
to cross-examine the witness concerning the factual background
of the conversation he related on direct examination, viz, his
central role in the drug operation, in order to test the

credibility of the witness.*

* Defense counsel made the following proffer after the trial
court ruled on the issue of the scope of the
cross-examination.

Mr. Davis: [W]e feel the evidence would show that this
man was charged, that his charges were dropped and right
here in front of the jury he was given immunity, which
bears on his credibility to a major extent. And not to be
able to go into all of that would be to limit his testimony

Footnote Continued



