


• of 45% negligence could apply only to her suit. Second, even 

if Mrs. Long were incorrectly deemed a plaintiff in her husband's 

• 

case, there are substantive differences between one's status 

as plaintiff and defendant. A judge cannot reformulate party 

status after judgment without adversely affecting substantive 

rights. At common law, the "rule was that the same person might 

not be both plaintiff and defendant." James, Civil Procedure, 

§ 9.12. This Court adheres to the common law and holds "that 

persons whose interests are adverse to those of the complainant 

should be made defendants by name, where they are necessary 

or proper parties and their names are known. To be made defendants, 

they must be made so by complainant in the bill and served with 

process, n Brecht v. Bur-Ne Co., 91 Fla. 345, 108 So. 173, 

176 (1926). 

The facts here illustrate the importance of this rule. 

By not naming Florence Long as co-defendant in his lawsuit, 

Walter Long was able to circumvent interspousal immunity and 

sue his wife without benefit of process or adversary hearing. 

Additionally, had Mrs. Long been named as defendant, the jury's 

attribution of negligence to her would have been binding against 

her in a later contribution suit by VWoA. § 768.31 (4) (f) , 

Fla. Stat. (1983). By virtue of the court's reformulation of 

party status, VWoA might be deprived of its statutory right 

and might be required to prove up Mrs. Long's negligence. The 

rights and liabilities of the parties to this cause have been 

• illegally altered by the court's amendment • 
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• The third case cited in support of the amended final 

judgment, Sundstrom y. Grover, 423 So. 2d 637 (Fla. 4th DCA 

1982), is no support at all. The district court simply reversed 

a judgment on an issue which the parties agreed was wrongly 

decided by the trial court. ~ at 638. Moreover, the facts 

are so sketchy that one cannot determine precisely what issue 

was decided. Sundstrom simply holds that an appellate court 

will decide only those issues properly raised and contested 

by the parties; it neither explicitly nor implicitly sanctions 

a trial judge's post-judgment realignment of parties and the 

deprivation of one's right to trial by jury. 

• 
C. The Special Interrogatory Verdict Form 

Was Fundamentally Defective and Confused 
the Jury. Reguiring a New Trial 

At the charge conference Judge McNatt announced that 

he had found an appropriate verdict form to use: 

THE COURT: Okay, I got y'all a verdict. 
Here's your verdict in this case of Lorraine 
Lafferty. All you have to do is revise 
the first question as to the three things, 
using the oneya'll have agreed on here, 
and then this verdict has the other things 
you need. All you will have to put is the 
Longs in there and that will do it. 

(Tr. 1014). Regrettably, the parties failed to properly revise 

the verdict form. The parties should have prepared two forms, 

one evaluating plaintiff Walter Long's negligence vis a vis 

defendant Volkswagen's negligence and the damages suffered by 

Walter Long, the second evaluating plaintiff Florence Long's 

• 
negligence vis a vis defendant Volkswgen's negligence and the 
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damages suffered by Florence Long. 6 Instead, the verdict form 

combines the two causes of action. (Appendix at 5). The result 

was obvious juror confusion. Answer to interrogatory #4 reflects 

that in both causes, the percentages of negligence of the plaintiff 

and defendant failed to total 100%. Most importantly, the verdict 

form permitted the jury to apportion negligence to a non-party 

-- Florence Long in Walter Long's case, Walter Long in Florence 

Long's case. Because the jury never compared the negligence 

of Walter Long solely in relation to the negligence of Volkswagen, 

the trial judge was obliged to grant a new trial: 

if the jury's verdict fails to squa~e with 
right and justice of the controversy and 
reasonable doubt exists in the mind of the 
trial court to conclude that the jury, in 
the consideration of the case, acted through 
~.~mistake ••• , then the ends of justice
require that the verdict be set aside and 
a new trial awarded. 

=T=r=i=c=e~y~.~L=o_f=t_i~n, 47 So. 2d 6, 8 (Fla. 1950). 

Neither plaintiff nor defendant objected to the use 

of the defective verdict form. 7 This Court must nonetheless 

grant a new trial because the error was fundamental. Florida 

law holds that Rwhere it is uncertain who are the persons called 

to answer, the suit is fundamentally defective. It is a defect 

6By way of illustration, two proper sample verdict forms are 
included in the appendix for the Court's review. For comparison 
purposes, the appendix also includes a copy of the verdict form 
actually used. 
7The trial cou~t once refers to the form as the RRumberger formn , 

but the record clearly reflects that the verdict form was· suggested 
by the court and was thereafter jointly revised and jointly 
submitted by plaintiff and defendant. ~ plaintiff's counsel's 
post-trial comments on the form of verdlct. (R Vol. XII, p. 37). 
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~ not of form but of substance." Brecht v. Bur-Ne Co., 91 Fla. 345, 

108 So. 173, 176 (1926). Here, the verdict form made uncertain 

who were "the persons called to answer" in Mr. Long's case, 

a fact demonstrated by the jury's attribution of fault to a 

non-party (Mrs. Long). 

Dispositive of this issue is the recent decision in 

Keyes Co. v. Sens, 382 So. 2d 1273 (Fla. 3d DCA 1980). There 

a jury found employer Keyes liable on the basis of respondeat 

superior for $25,000 in compensatory damages, but at the same 

time found three of Keyes' employees liable for a lesser amount. 

Keyes did not object to the verdict despite clear law holding 

that an employer cannot be held vicariously liable for compensatory 

damages in excess of the damages found against the employees/active 

~ tortfeasors. Williams y. Hines, 80 Fla. 690, 86 So. 695 (1920). 

The Third District rejected plaintiff's assertions of waiver 

and reversed on the grounds of fundamental error: 

On this appeal from the judgment, the 
appellee-plaintiff argues that notwithstanding 
that the judgment may be legally defective 
in the above ~espects, it should be affirmed 
because defendants did not object to the 
instruction given to the jury prior to rendition 
of the final verdicts, and because of failure 
of defendants to object to said verdicts 
prior to the discharge of the jury ••• 

We hold those arguments of the appellee 
are not controlling in this case. The defects 
of these verdicts were not merely as to 
form, or for inconsistency. The jUdgment 
was predicated on ye~dict awards that were 
contrary to law. and not permissible by
law, so as to cause·the judgment based thereon 
to constitute fundamental error. 

~ 382 So. 2d at 1275 (emphasis added). In this case as in Keyes, 
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~	 the verdict's attribution of negligence to a non-party was explicitly 

"contrary to law." Similarly, the amended final judgment's 

application of joint and several liability to a single defendant 

was "not permissible by law." 

Both before and after Keyes, Florida courts have con­

sistently held that an unlawful award of compensatory damages, 

or an award arising from juror or judicial confusion, constitutes 

fundamental error reviewable on appeal. Marks v. Delcastillo, 

386 So. 2d 1259 (Fla. 3d DCA 1980) (relying on Keyes); Jefferson 

v. City of West Palm Beach, 233 So. 2d 206 (Fla. 4th DCA 1970); 

Morrison y. Hansen, 213 So. 2d 306 (Fla. 1st DCA 1968); Wofford 

Beach Hotel. Inc. y. Glass, 170 So. 2d 62 (Fla. 3d DCA 1964). 

Courts in other jurisdictions agree. In a remarkably similar 

~	 case in the state which first adopted comparative negligence, 

the Supreme Court of Wisconsin held that a jury's improper attribu­

tion of negligence in a comparative negligence action was fundamental 

error reviewable on appeal notwithstanding the absence of an 

objection. Vroman y. Kempke, 150 N.W.2d 423 (Wis. 1967). 

D.� The Trial Court Depriyed Volkswagen 
of its Right to Jury Trial 

Article I, Section 22, Florida Constitution, commands 

that "[t]he right of trial by jury shall be secure to all and 

remain inviolate." No right is more cherished or more carefully 

guarded: 

Public policy required that our courts be 
ever vigilant in making summary disposition
of causes lest the application of the rule 
result in eroding or destroying the fundamental 
right of litigants under our system of juris­~ 
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prudence to have the issues made by the 
pleadings tried by a jury of fellow citizens. 
The importance of preserving the jury system, 
and the concomitant right of a litigant 
to a jury trial on the merits of his cause, 
should be zealously protected. 

Gaymon v. Quinn Menhaden Fisheries of Texas. Inc., 108 So. 2d 

641,644 (Fla. 1st DCA 1959). 

The trial court's amended final judgment denied VWoA 

this fundamental right. As noted throughout the brief, the 

jury was never directed to and never apportioned the negligence 

of lone plaintiff Walter Long as it related to that of lone 

defendant VWoA; rather, the jury was directed to apportion the 

combined negligence of all three parties in one inappropriate 

question. Upon seeing this error, the court should either have 

ordered a new trial or resubmitted the case to the jury with 

instructions to reapportion negligence so that the negligence 

of walter Long and VWoA totaled 100%.8 Hoffman v. Jones, 280 

So. 2d at 438. Qn these instructions the jury might have found 

that Walter Long's percentage of negligence should be increased 

or, to the contrary, that some portion of Mrs. Long's fault 

was attributable to VWoA. The parties and this Court will never 

8The trial court's efforts to correct the jury's verdict demonstrate 
that the defective verdict could only be corrected by the action 
of a jury making appropriate findings of fact. The judge first 
attempted to apply the jury's verdict by attributing all of 
non-party Florence Long's negligence to her husband, resulting 
in a verdict of $400,000 (20% VWoA negligence x 2,000,000). 
This was obViously unfair to Walter Long. In an effort to correct 
the unfairness~ however, the judge flipflopped and attributed 
all of non-party Long's negligence to VWoA (20% VWoA negligence 
+ 45% Mrs. Long negligence x 2,000,000). What was unfair to 
Walter Long can be no less unfair to VWoA. 
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know, because the trial jUdge usurped the jury's function and 

found, as a matter of fact, that all of Mrs. Long's fault should 

be attributed to Volkswagen: 

The negligence of the Plaintiff Florence 
Long is in no wise attributable to the Plaintiff 
Walter Leighton Long; therefore, the damages 
should have been reduced by the 35% fault 
of Walter Leighton Long, and he was and 
is entitled to judgment against the Defendant 
in the amount of $1,300,000. 

Amended Final Judgment (R 695-696). Florida law does not permit 

fact-finding by the court: 

[B]ow can it be held, with any semblance 
of reason, that [a] court, with the consent 
of the defendant only, may, by assessing 
an additional amount of damages, bring the 
constitutional right of the plaintiff to 
a jury trial to an end in respect of a matter 
of fact which no jury has ever passed upon 
either explicitly or by implication? To 
so hold is obviously to compel the plaintiff 
to forego his constitutional right to the 
verdict of a jury and accept 'an assessment 
partly made by a jury which has acted improperly, 
and partly by a tribunal which has no power 
to assess.' 

Sarvis v. Folsom, 114 So. 2d 490, 492 (Fla. 1st DCA 1959). 

VWoA had no less a constitutional right to have its factual 

issue decided by a jury. 

Furthermore, the trial judge's amendment violated 

VWoA's right to jury trial because it constitutes an unlawful 

additur. The amended judgment reflects that Judge McNatt tripled 

VWoA's liability to conform to his view of the evidence and 

the jury's verdict -- a classic additur. This Court has held 

recently that additur is constitutional only if the affected 

party has the option of accepting the additur or receiving a 

new trial: 
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• Defendants next contend that the statute 
substantially abridges the right to a jury 
trial. We disagree. The statute clearly 
provides for a new trial in the event the 
party adversely affected by the remittitur 
or additur does not agree with the remittitur 
or additur. In other words, the complaining 
party need not accept the decision of the 
judge with respect to remittitur or additur. 
The party may have the matter of damages 
submitted to another jury. 

Adams v. Wright, 403 So. 2d 391, 395 (Fla. 1981). VWoA had 

no option in this case. The trial judge imposed the additur 

unconditionally. The court's action was therefore unconstitutional. 

E.� The Court Violated Volkswagen's Right 
to Due Process of Law 

Both under the Florida and Federal constitutions, due process 

provides at least these safeguards: (1) a person's property 

• cannot be taken or diminished without notice, opportunity for 

pleading and an orderly hearing process, and (2) the taking 

of one's property must be by lawful means. Art. I, § 9, Fla. Const.; 

Amend. XIV, § 1, U.S. Const. Perry v. Sinderman, 408 U.S. 593 

(1972). The trial court's amended final judgment violated vwoA's 

rights in both respects. 

With regard to VWoA's right to notice and orderly 

process, this Court must remember that Florence Long was never 

a defendant in Walter Long's case. She was not served with 

process, she did not file an answer, she did not defend any 

claim. It was only after entry of final judgment that Judge 

McNatt constructed Mrs. Long as party defendant in her husband's 

case, to VWoA's substantial detriment. This post-hoc realignment 

• of party status violated state notions of due process: 
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• it is essential that the rights and liabilities 
of the parties ••• should be adjudicated 
only on proper notice and pleadings before 
the court. Due process of law requires 
that [a party] have an opportunity to present 
his claim in an orderly proceeding adapted 
to the nature of the case. 

Carson v. State, 428 So. 2d 332, 333 (Fla. 2d DCA 1983); Fickle 

v. Adkins, 394 So. 2d 461 (Fla. 3d DCA 1981). If VWoA was to 

be tried jointly with a co-defendant in Mr. Long's case, it 

had a right to notice of that fact and an opportunity to defend 

itself accordingly. The trial court's actions unconstitutionally 

deprived VWoA of that right. 

Federal notions of due process were violated by the 

court's action as well. The United States Constitution guarantees 

that rights conferred by state law cannot be undermined without 

•� notice and a fundamentally fair process. Perry v. Sinderman, 

408 U.S. 593 (1972). And as noted earlier, Florida law demands 

that adversary parties be properly designated and aligned: 

"persons whose interests are adverse to those of the complainant 

should be made defendants by name, ••• To be made defendants 

they must be made so by complainant in the bill and served with 

process, " Brecht v. Bur-Ne Co., 108 So. at 176. Judge 

McNatt's action subverted VWoA's right to have Florence Long 

be served with process and have her proceed as party defendant, 

contrary to the letter and spirit of the Fourteenth Amendment 

to the United States Constitution. 

The second element of procedural due process requires 

• that the taking of one's property be accomplished by lawful 
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~ means. Here, to� the contrary, the trial judge more than tripled 

VWoA's liability for compensatory damages by unconstitutionally 

realigning the parties and unlawfully applying joint and several 

liability to a single-defendant case. Some $900,000 of VWoA's 

property was thus taken,� contrary to express Florida decisional 

law: 

The error of imposing on a defendant compen­
satory damages which are not authorized 
by law and which are contrary to law is 
one that goes to the ultimate merits of 
the cause •••• Moreover, such an error 
is one of constitutional dimension, for 
the reason that enforcement of such a judgment 
would constitute a taking of property from 
the defendant without due process of law. 

Constitutions entitle VWoA� to a new trial.� 

CONCLUSION� 

The precise relief sought by the defendant is (I) 

reversal of the First District Court of Appeal's decision, order 

denying motion for rehearing, and clarified decision on motion 

for stay of mandate; (2) reversal of the trial court's final 

judgment, order amending final judgment, and of the order denying 

the defendant's post-trial motions; and (3) an order requiring 

a new trial on all issues. This requested relief is based upon 

the arguments and authorities set forth with regard to both 

issues addressed herein either taken together or each taken 

• separately • 
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