


. Accordingly, even if this Court should decline to
follow Miller, it should remand the case for a determination of
Petitioners' standing to assert privacy rights on behalf of the

corporations involved.

B. IF PETITIONERS HAVE A REASONABLE
EXPECTATION OF PRIVACY IN THE BANK'S
RECORDS, DOES THE STATE'S INTEREST
IN OBTAINING THE RECORDS WITHOUT
NOTICE ON BALANCE JUSTIFY THE USE
OF THIS PROCEDURE?

Art. I, §23, Fla. Const., hereafter called the "privacy
amendment", provides as follows:
Every natural person has the right to be
let alone and free from governmental
intrusion into his private life except as
‘ otherwise provided herein. This section
shall not be construed to limit the
public's right of access to public
records and meetings as provided by law.
The amendment's real purpose is to introduce a "balancing test"
in which individuals' privacy interests are given some
consideration. Once the individual has shown a reasonable
expectation of privacy in a particular matter (treated in Part
I(A) above as a threshold standing requirement), then the burden
shifts to the government to justify its needs for information.

This Court appears to have construed the privacy amendment in

exactly this fashion in a recent decision. Florida Board of Bar

Examiners Re: Applicant, 443 So.2d4 71, 74 (Fla. 1984). The

history and constitutional context of the privacy amendment

-14-



provide further insight into the proper application of the

privacy amendment in this case.

The privacy amendment was proposed by the Legislature
in the 1980 session as HJR 387, and adopted by the voters in that
year's general election.6 The remarks of Professor Pat Dore
before the Senate Rules Committee on May 6, 1980, illustrate the

general tone of legislative discussion:

« + « « The [Constitutional Revision]
commission took the position that the
right way to signal, send that figment
[sic] to the courts, was to put the
provision, to put the language in
essentially absolute terms, recognizing
and understanding that there are no
constitutional absolutes. The idea was
understanding that the courts will engage
in a balancing process weighing the
competing governmental interests against
the intrusion on an individual's

privacy. The importance of stating the
right in absolute terms was that when the
court put the right in the balance, that
it would lean as a weighty fundamental
important right which has the effect of
increasing the burden of the government
in justifying any intrusion.

(emphasis supplied) Thus the privacy amendment is properly
construed to create a balancing test, in which government can

justify the intrusion by an appropriate showing.

6The legislative history includes the following: House
Governmental Operations Committee Staff Analysis dated February
7, 1980; House Governmental Operations Subcommittee Meetings
dated February 12, 19806, and March 11, 1980; House Governmental
Operations Full Committee Meetings dated April 9, 1980, and
April 16, 1980; House floor debate dated May 5, 1980; Senate
Staff Analysis dated May 6, 1980; Senate Rules Committee Meeting
dated May 6, 1980; and Senate floor debate dated May 14, 1980.

-15-



Moreover, the privacy amendment is not intended to be
construed apart from the other constitutional provisions on
related subjects. The amendment contains the language "except as
otherwise provided herein."™ Senator Gordon, a proponent of the
amendment, construed this language in his remarks on the Senate
floor May 14, 1980. Responding to concerns that the amendment

would prohibit law enforcement from wiretapping, he stated:

. « «» Now it is my opinion and the
opinion of that fine constitutional
lawyer who you cited [Professor Dore]
that Article I, Section 12 of the
constitution currently protects private
communications from unreasonable
interception. Electronic surveillance by
law enforcement now is conducted in
accordance with this provision and will
continue to be controlled by it by virtue
of the fact that it says except as
otherwise provided herein and here is
where it is otherwise provided in the
constitution. It seems to me that
whatever restrictions exist today,
against electronic surveillance,
constittional restrictions will still
exist and the case law that follows,
Article I, Section 12, will be the
controlling case law and this will not
interfere. . . .

(emphasis supplied). The amendment's language thus requires
application of the well-established rule of constitutional
construction that provisions on the same subject be construed

together so as to give effect to each one. See Askew v. Game and

Fresh Water Fish Comm'n, 336 So.2d 556 (Fla. 1976). Accordingly,

the Court should harmonize the privacy amendment with the more
recent amendment to the search and seizure provision, Art. I,

§12, Fla. Const. (1982).
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Art. I, §12, Fla. Const., relating to searches and

seizures, was amended in 1982 to provide:

The right of the people to be secure in
their persons, houses, papers and effects
against unreasonable searches and
seizures, and against the unreasonable
interception of private communications by
any means, shall not be violated. No
warrant shall be issued except upon
probable cause, supported by affidavit,
particularly describing the place or
places to be searched, the person or
persons, thing or things to be seized,
the communication to be intercepted, and
the nature of evidence to be obtained.
This right shall be construed in
conformity with the 4th Amendment to the
United States Constitution, as
interpreted by the United States Supreme
Court. Articles or information obtained
in violation of this right shall not be
admissible in evidence if such articles
or information would be inadmissible
under decisions of the United States
Supreme Court construing the 4th
Amendment to the United States
Constitution.

(new language underlined). This constitutional provision

expressly refers to individuals' "papers and effects."” Because

of this express reference, this provision should certainly have
some bearing on the scope of privacy in financial matters under
the Florida Constitution. Although each of the provisions may be
relevant to the Court's determination, the express reference to
"papers and effects" in the search and seizure provision suggests
that it is preeminent in determining the scope of privacy in
financial matters. To the extent there is any conflict between
the two provisions, the amended search and seizure provision

should be preeminent because it reflects the most recent
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expression of the people's will. State v. Special Tax School

Dist. No. 5, 107 Fla. 93, 144 So. 356 (1932). Under this

reasoning, the Court should be reluctant to depart from the
federal standards of financial privacy established in decisions

of the United States Supreme Court.

Turning to the application of the "balancing test,"
there is a clear need for Florida authorities to be able to
conduct financial investigations of persons suspected of economic
crime without notifying the suspect of the investigation. This
need arises most often in investigations under the RICO
(Racketeer Influenced and Corrupt Organization) Act, Chapter 895,

Florida Statutes.

The RICO Act is intended to provide criminal penalties
and civil remedies in situations, all too frequently encountered,
in which crime organizations have amassed substantial amounts of
illegal wealth, have concealed that wealth through laundering,
secret trusts, alien corporations, or fictitious names, and are
using that wealth to infiltrate and dominate legitimate economic
markets in business and real estate. See Legislative Findings

accompanying Chapter 77-334, Laws of Florida (the RICO Act).

When a member of a crime organization learns he is
under investigation, his initial reaction is often to conceal or
dispose of his assets and flee. See Legislative Findings
accompanying Chapter 81-141, Laws of Florida (amendments to the
RICO Act). See also Report of the Attorney General's Study

Commission on Money Laundering in Florida (1984) (proposing
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further amendments to the RICO Act). Even injunctive orders from
the courts may be insufficient to prevent the unjust retention

and use of wealth. See Keidaish v. Smith, 400 So.2d 90 (Fla.2d

DCA 1981).

The importance of bank records in financial
investigations of white collar crime "simply cannot be
overestimated." See legislative history to the federal Bank

Secrecy Act, 1970 U.S. Code Cong. & Adm. News 4395, 4400.

If this Court were to hold, as a constitutional
principle, that a bank customer is entitled to notice whenever a
state law enforcement agency seeks access to bank records of the
customer's account, then financial investigations of organized
and economic crime would be seriously limited. Because notice to
the suspect in the investigative stage would normally jeopardize
the investigation, law enforcement would be unable to obtain
financial information in this stage except in lucky instances
where the suspect has publicized his ownership of an asset. Once
the investigation is concluded, i.e., by arrest of the suspect,
the suspect normally conceals or transfers his assets. There is,
therefore, a very significant public interest in allowing law
enforcement authorities conducting organized economic crime
investigations to obtain bank records without notice to the

customer.7

7It is noted that records obtained in the course of active
criminal investigations or civil investigations under the state

RICO Act are not subject to disclosure under the Public Records
law. See §§119.011(3) and (4) and 119.07(2), Fla. Stat.
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In the instant case the reasonableness of the
DIVISION's investigative action may largely be measured by the
fact that it regulates an industry deeply affecting the public
interest, i.e., horse racing and pari-mutuel wagering. The state
is constitutionally authorized to regulate this industry. Art.
X, §7, Fla. Const. The state's authority includes authority to
issue investigative subpoenas, §550.02(3), Fla. Stat., and to
exclude from any Florida pari-mutuel facility persons who have
been excluded from pari-mutuel facilities in other states,
§550.02(9), Fla. Stat. This Court has recognized that the
state's revenue interest and the "noxious qualities of the
enterprise" justify closer supervision over horse racing and

pari-mutuel wagering than in other enterprises. Hialeah Race

Course Inc. v. Governmental Park Racing Ass'n., 37 So.2d 692, 694

(Fla. 1949), app. dismissed, 336 U.S. 948, 69 S.Ct. 885, 93 L.Ed.

1104 (1949).

The DIVISION cannot reasonably be expected to enforce
the provisions of Chapter 550, Fla. Stat., so as to penetrate the
unlawful use of family members, controlled corporations and other
straws to conceal financial interests unless it can conduct an
appropriate financial records investigation. Although engaging
in horse racing or other regulated industries does not require
one to sacrifice fundamental constitutional rights, the persons
so engaged, including the Petitioners, should reasonably expect

the DIVISION to have authority to carry out its duties.
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. In summary, the State has justified its need to conduct
bank records investigations without notice to the individual bank
customer, in both the instant case and as a general necessity in

investigating organized economic crime.

C. DOES THE STATUS OF THE DIVISION'S
RECORDS AS "PUBLIC RECORDS" SUBJECT
TO DISCLOSURE UNDER CHAPTER 119,
FLA. STAT., AFFECT THE DETERMINATION
OF PETITIONERS' PRIVACY RIGHTS UNDER
ART. I, §23, FLA. CONST.?
The authorities discussed in parts (A) and (B) above
establish that Petitioners' privacy rights under the Florida
Constitution do not prohibit state law enforcement agencies,

acting within the scope of their jurisdiction, from obtaining

’ records of Petitioners' bank accounts without notice.

There is a separate and analytically distinct issue
whether the state agency, having obtained those records, may
thereafter disclose them as public records if required to do so
under the Public Records Law, Chapter 119, Fla. Stat. The
Circuit Court apparently assumed that the DIVISION's records were
public records subject to disclosure, and held that this factor

established a violation of Petitioners' privacy rights (A. 129).

Although Petitioners argued this issue extensively
before the District Court of Appeal, and continue to allude to it

in their initial brief before this Court, the Amicus would
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respectfully point out that the District Court of Appeal did not
certify this issue of "disclosural privacy" as one of great

public importance.

The reason this issue should not be considered is found
in the express language of the privacy amendment itself. The

amendment provides, in pertinent part:

This section shall not be construed to

limit the public's right of access to

public records and meetings as provided

by law.
Under this express language, the privacy amendment reserves to
the Legislature authority to designate records held by state
agencies as "public records" and make them subject to disclosure.
Accordingly, the status of the subject bank records as
disclosable "public records" vel non in the hands of the DIVISION

cannot form any basis for a claim that the privacy amendment is

violated. See Douglas v. Michel, 410 So.2d 936 (Fla.5th DCA

1982), review pending, Case No. 61,870 (Fla. S.Ct.); Mills v.

Doyle, 407 So.2d 348 (Fla.4th DCA 1981); Forsberg v. Miami Beach

Housing Auth., Case No. 77-27260 (01) (Fla.llth Cir. 1978),

review pending, Case No. 54,623 (Fla. S.Ct.). Petitioners'

assertion that the DIVISION's investigation violates their
privacy rights under Art. I, §23, Fla. Const., because its
records are subject to disclosure as "public records," raises a

red herring.
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II1.
DOES THE SUBPOENAING OF ALL OF A
CITIZEN'S BANK RECORDS UNDER THE
FACTS OF THIS CASE CONSTITUTE AN
IMPERMISSIBLE AND UNBRIDLED
EXERCISE OF LEGISLATIVE POWER?
Petitioners suggest that the instant subpoena was too

broad because it encompassed all of Petitioners' bank records

within specified dates.

The Amicus Attorney General acknowledges that he is
bound by the record in this cause, and he may not object to this
Court's considering the questions certified by the District Court
of Appeal. The Amicus would respectfully suggest, on information
and belief, that the question of the permissible breadth of the
subpoena was not fully developed before the trial court or the
District Court of Appeal. If Petitioners contend that the
instant subpoena is overbroad, they should request a protective
order or similar relief modifying or clarifying the subpoena, or
restricting the use of the evidence furnished pursuant to the
subpoena. The DIVISION would then have an opportunity to justify
its demands or disclaim any inadvertent excesses. The appellate
courts should be reluctant to determine this issue before the
parties have developed a complete record in the trial court. See

United States v. Morton Salt Co., 338 U.S. 632, 70 S.Ct. 357, 94

L.Ed.2d 401 (1950).

If the Court elects to decide this issue, then the
Court's decision should be harmonious with its decision on the

first certified guestion (Part I above). 1If the Court adopts the
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reasoning of Amicus in Part I(A), (i.e., that the records belong
to the bank under Miller, and that Petitioners have no reasonable
expectation of privacy in these records), then the Court should
decide that Petitioners have no standing to challenge the breadth
of the subpoena. This determination would require summary

dismissal of Petitioners' objections.

If the Court adopts the reasoning of the Amicus in Part
I(B) (i.e., that although Petitioners may have a reasonable
expectation of privacy, the state's need for the bank records
justifies the procedure used), then the Court should fashion an
appropriate balancing test to be applied on a case-by-case
basis. The future use of investigative subpoenas to obtain bank

records will not be susceptible to any simple Procrustean rule.

In making this determination, the Court should be
sensitive to the needs of the investigative agencies. The
investigative agency will seldom have any way to identify in
advance the specific deposit slips, checks, withdrawal slips,
loan records or other items it needs to investigate a particular
subject. It is frequently found that individual items, which
appear innocent themselves, when placed in the context of the
full bank record can demonstrate a pattern of wrongdoing. A
complete record may be necessary to show, for example, that an
individual is the real owner of assets held in the name of a
straw, or that an individual has looted a corporation solvent on

its face.
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An example of a situation in which a thorough financial

investigation is required is United States v. Holland, 209 F.2d

516 (10th Cir. 1954), aff'd, 348 U.s. 121, 75 s.Ct. 127, 99 L.Ed.
150 (1954). 1In Holland the government prosecuted the defendant
for tax evasion for the year 1948, and proved its case by the
"net worth" method, showing unexplained increases in the
taxpayer's wealth over a period of years. The financial
investigation necessary to prove this case required the
government to obtain the taxpayer's tax records back to 1913 and
his correspondence back to 1928 or 1929. This approach is
typical of tax evasion cases. Holland, 348 U.S. at 126-27. A
similar comprehensive financial investigation is often required
to prove other types of economic crime, including the investment
of illegally sourced funds into legitimate enterprises. See

United States v. Harvey, 560 F.Supp. 1040 (S.D. Fla. 1982). 1If

the Court adopts a rule which seriously restricts the
investigative agency from obtaining a complete record, this type

of investigation will not be possible.
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SUMMARY AND CONCLUSION

Petitioners have no reasonable expectation of privacy
in records maintained by the bank pursuant to the requirements of
the Bank Secrecy Act, because those records are maintained for
the purpose of assisting in criminal, tax or regqulatory

investigations. United States v. Miller, 425 U.S. 435, 96 S.Ct.

1619, 48 L.Ed.2d 71 (1976). The recent amendment to Art. I, §l2,
Fla. Const., should give this federal authority considerable

weight in construing the Florida Constitution.

If the Court holds that, notwithstanding Miller,
Petitioners do have a privacy interest in the subject records,
then the Court must fashion an appropriate balancing test. This
test should accomodate the DIVISION's (and other law enforcement
agencies') need to conduct financial investigations without
alerting the suspect. The Court could hold that trial courts,
pursuant to their general equity powers, can authorize law
enforcement agencies to inspect and copy bank records without
notice to the bank's customer, upon the agency's ex parte
application supported by an appropriate showing that the records

sought are relevant to an authorized investigation.

Finally, the agency should be able to obtain all of the
bank records where such records may be relevant to an

investigation within the agency's authority.
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‘ For these reasons the judgment of the Fourth District

Court of Appeal should be affirmed.
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