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prejudicial since it only showed defendant's propensity to
commit crimes. The State submits that regardless of the
merits of this contention, it has not been properly pre-

served for appellate review. Herzog v. State, 439 So.2d

1372 (Fla. 1983) (Failure to object to testimony concerning
previous incidents between the defendant and the victim was

a waiver of the issue concerning its relevancy on appeal).

In German v. State, 379 So.2d 1013 (Fla. 4th DCA 1980),

the defendant filed a pretrial motion in limine in an
attempt to suppress certain collateral crimes evident. The
trial court denied the motion and defendant did not object
to the admission of this testimony at the time of its intro-
duction at trial. The Court held that his failure to object
when the collateral crimes testimony was admitted, was a
fajilure to preserve the issue for appellate review. Accord:

Crespo v. State, 379 So.2d 191 (Fla. 4th DCA 1980); Jones v.

State, 360 So.2d 1293 (Fla. 3d DCA 1978).

Assuming arguendo that the proper objection was
made, the evidence of the shooting into Brochin's and
Russell's home was relevant to prove motive, common scheme,
intent and absence of mistake or accident. See

§90.404(2) (a) Florida Statutes 1719; Herzog v. State, supra.

See also Griffin v. State, 124 So.2d 38 (Fla. 1lst DCA 1960)
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(Evidence of collateral crimes admissible to show common

scheme to convert others property to their own use).

In the case sub judice, the collateral crimes evidence

was admissible since it showed motive and a common scheme by

defendant to eliminate all of his Parole Officers. (T.909).

Although defense objected to Detective Alters comment
concerning the defendant's being charged with the shooting
incident in Broward County, he cannot now complain since
said comment was in response to defendant's question of who
fired the shots into the house. (T.529). Finally, even if
said comment was improper evidence of collateral crimes, the
State submits it was harmless in face of the overwhelming
evidence of guilt including the testimony that defendant had
admitted shooting into the house. (T.613, 692). See

Holland v. State, 432 So.2d 60 (Fla. 1st DCA 1983) (Erroneous

admission of collateral crimes evidence harmless where there
was clear and convincing evidence that defendant was the

perpetrator).
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THE ALLEGED PREJUDICIAL COMMENTS
ELICITED BY THE STATE WERE NOT PRE-
SERVED FOR REVIEW.

The defendant contends that the following testimony of
Frawley was elicited by the State solely to inflame the

jury:

Q:[Prosecutor]: Did he [Appellant]
tell you anything about the crime
itself?

A:[Witness]: Yes sir.

Q: Please tell us what he told
you.

A: He said that he actually mur-
dered the man.

Q: What words did he specifically
use?

A: He said that he actually mur-
dered the cracker.

Q: Murdered the cracker?

A: Yes, sir.

Q: What does that word mean?

A: Well, it's like a derrogatory
term, like say if I was a racist
and a white called me a niggerr.

It's the same thing.

Q: So, he said: I murdered the
cracker?

A: Yes, sir.

(T.812-813).
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He also alleges that the following testimony of Frawley was
’ elicited solely to evoke sympathy for the victim and his
family:
Q: What else did Mr. Phillips tell
you?
A: Well, during--at that point he
produced a news article from out of

a folder that he have.

Q: Where did he have this newspa-
per article?

A: In a manila folder.

Q: Was the manilla folder anywhere
special?

A: No, it just a folder.

Q: And, did he show you that
article?

‘ A: Yes, sir.

Q: What did it say or what did you
see on it?

A: Well, it was a picture of a lady
and a little boy --

Q: A lady and boy?
A: -- departing a funeral.
Q: Departing a funeral?
A: Right, sir.
(T.811-812).

* * *
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...And, besides that, I was sort of
like sorry--I was real sorry for
the little kid, the grieving lit-
tle boy I seen in the news article.

(T.819).

Regardless of whether this testimony was prejudicial,
the defendant failed to object to this testimony at trial
and therefore he may not raise the issue on appeal. C(Clark

v. State, 363 So0.2d 331 (Fla. 1978); Castor v. State, 365

So.2d 201 (Fla. 1978).

Assuming arguendo that this point has been preserved
for appellate review, the State submits that no error
occurred in permitting said testimony since its relevancy

far outweighed any prejudicial impact. Tafero v. State, 403

So0.2d 358 (Fla. 1981), cert. denied, 102 S.Ct. 1492,

rehearing denied, 102 S.Ct. 200.

The testimony of Frawley that defendant told him that
he murdered the cracker was relevant to discredit defen-
dant's attempted alibi and was not prejudicial since it
corroborated the testiﬁony of William Smith (T.581-587),
Larry Hunter (T.650-655) and Malcolm Watson (T.694-696), who
all stated that defendant told them he murdered the victim.

See Anderson v. State, 241 So0.2d 390 (Fla. 1970) (Testimony
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by defendant on day after rape that "I made the whore crawl

" was relevant

in the back seat and she was saying 'please',
to discredit alibi that defendant was somewhere else at

night of rape).

The testimony concerning the newspaper article was also
relevant to discredit the alibi said testimony also
explained the context of the incriminating admission which
showed the defendant admitted killing the victim.

Waterhouse v. State, 429 So.2d 301 (Fla. 1983).

The final testimony complained of has been taken out of
context by defendant. Since Frawley was serving a prison
sentence, he was asked why he was testifying since the
defense was attempting to show that all of the prisomer
witnesses were benefiting by their testimony. The fact of
the witnesses self-interest is a proper matter to be brought

out by the State on direct examination. See Jacobson v.

State, 375 So.2d 1133 (Fla. 3d DCA 1979).
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IIT

THE TRIAL COURT DID NOT ERR IN
GIVING THE STANDARD JURY INSTRUC-
TION ON ALIBI WHERE THE DEFENDANT
REQUESTED A SPECIAL INSTRUCTION ON
ALIBI.

At the charge conference, defense counsel requested a
special instruction on alibi. The trial court denied the
request and gave the Standard Jury instruction on alibi.
(T.1085-1086). The instruction given was Florida Standard
Jurys Instruction (Revised) 3.04 which states:

An issue in this case is whether
the defendant was present when the
crime allegedly was committed.

If you have a reasonable doubt
that the defendant was present at
the scene of the alleged crime, it
is your duty to find the defendant
not guilty.

(R.28).

The defendant contended that since all instructions talked
about reasonable doubt in terms of beyond the exclusion of
every reasonable doubt, the standard jury instruction might
be interpreted to mean that the alibi had to be proven
beyond the exclusion of every reasonable doubt. (T.1085).
The trial court in denying this request, permitted defense
counsel to argue this point during closing argument.

(T.1097).
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The defendant now claims that the trial court erred in
failing to give the o0ld alibi instruction based on the pos-
sibility of confusion on the issue of reasonable doubt. The
State submits that the trial court did not abuse its discre-

tion and therefore no error occurred.

In Williams v. State, 437 So.2d 137 (Fla. 1983), this

Court was presented with the issue as it pertained to the
"01ld" circumstantial evidence instruction. This Court found
that the old instruction could be given if the trial court,
in its discretion, felt it was necessary under the facts of
the case. However, this Court held that the trial court's,
in its discretion, refusal to give the o0ld instruction would
not be disturbed unless palpable abuse of this discretion is
clearly shown from the record. This Court then found the

trial court's action was not abusive of his discretion.

In Lacy v. State, 387 So.2d 561 (Fla. 4th DCA 1980),

the Court held that where Standard Jury instructions are
involved, a clear showing that the rights of the accused
were meaningfully prejudiced by the instruction must be
made. In finding the accused failed to meet the burden to
show that the standard jury instruction on excusable homi-
cide prejudiced him, the Court looked at the weakness of the

testimony concerning said defense.
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In the case sub judice, the trial court did not abuse

its discretion in only giving the standard jury instruction
on alibi. This is clear in light of the fact that defense
counsel was permitted to argue the law on alibi during
closing argument. Further, as the record reflects, defen-
dant's alibi was almost non-existent. Although his defense
was that he did not commit the murder, none of his witnesses
were able to account for his presence at the time the inci-
dent occurred. (T.1042, 1077). The defendant's reliance on
the fact that the evidence was circumstantial is uncon-
vincing since the evidence was sufficiently strong to
exclude every reasonable hypothesis of innocence. McArthur

v. State, 351 So0.2d 972 (Fla. 1977).
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THE TRIAL COURT PROPERLY FOUND THE
KILLING TO HAVE BEEN ESPECIALLY
HEINOUS, ATROCIOUS OR CRUEL.

The trial court found the aggravating factor of
heinous, atrocious and cruel conduct beyond and to the
exclusion of any reasonable doubt. (R.334). The
established standard for such a finding is set out in this

court's opinion in State v. Dixon, 283 So0.2d 1, 9 (Fla.

1973), cert. den., 416 U.S. 943, 94 S.Ct. 1950, 40 L.Ed.2d
295 (1974):

It is our interpretation that hei-
nous means extremely wicked or
shockingly evil; that atrocious
means outrageously wicked and vile;
and that cruel means designed to
inflict a high degree of pain with
utter indifference to or even
enjoyment of, the suffering of
others. What is intended to be
included are those capital crimes
where the actual commission of the
capital felony was accompanied by
such additional facts as to set the
crime apart from the norm of
capital felonies--the conscience-
ness or pitiless crime which is
unnecessarily torturous to the
victim.

In Jennings v. State, 9 FLW 297 (Fla. July 12, 1984), this

Court affirmed the proposition, '"that the mindset or mental

anguish of the victim is an important factor in determining
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whether the aggravating circumstance of heinous, atrocious

and cruel applies.

The record in the case sub judice, as the trial court's

order reflects (R.334), amply supports the imposition of
this factor. The victim was stalked by the defendant while
leaving work. The defendant shot the victim three times but
did not disable him. The victim ran 100 to 200 yards before
he was finally killed. (T.393-415). This suspected agony
over the prospect of imminent death is sufficient for the

imposition of this factor. Routly v. State, 440 So.2d 1257

(Fla. 1983); Francois v. State, 407 So.2d 885 (Fla. 1981);

White v. State, 403 So0.2d 331 (Fla. 1981); Sullivan v.

State, 303 So.2d 632 (Fla. 1974).

This factor is further supported by the defendant's
waiting for the victim and compounded by his previous

harrassment. See Harrison v. State, 414 So.2d 1032 (Fla.

1982), cert. denied, 103 S.Ct. 764, rehearing denied, 103
S.Ct. 1264.

The defendant's reliance on Lewis v. State, 377 So.2d

640 (Fla. 1979) is misplaced inasmuch as in Lewis, the
second round of shots occurred during flight. 1In the
instant case, the victim's flight had stopped and he was on
the ground while the defendant fired the second round of

shots.
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THE TRIAL COURT PROPERLY FOUND THE
HOMICIDE TO HAVE BEEN COMMITTED IN
A COLD, CALCULATED AND PREMEDITATED
MANNER.

This court has limited the application of the aggra-
vating circumstance set out in §921.141(5)(i), finding it is
not inclusive in every premeditated killing, McCray v.
State, 416 So.2d 804 (Fla. 1981); Combs v. State, 403 So.2d

418 (Fla. 1981), cert. den., 456 U.S. 984 (1982). As

pointed out in the Herring v. State, 446 So.2d 1049 (Fla.
1984), the factor has traditionally been applied to those
murders which are characterized as execution, contract or
witness-elimination killings. Factors supporting this

aggravating factor are present before the time of the

killing. Hill v. State, 422 So.2d 816 (Fla. 1982).

In the case sub judice, the defendant waited for the

victim to leave work, confronted him in the parking lot, and
shot him three times. The wounds were not disabling, and
the victim was able to run approximately 100-200 yards, when
the defendant caught up with him and shot him another five
times. (T.393-415). 1In order for all shots to be fired,
the defendant had to take the time to reload his revolver.

(T.559).
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The evidence also revealed that the defendant, who was
on parole, did not want to return to prison. Therefore, in
order to avoid his parole being violated, he planned to kill

his parole officer. (T.611-613).

These facts were found by the trial court to be suffi-
cient to impose this heightened degree of premeditation.
(R.335). The State submits that aggravating factor was pro-
perly imposed since the defendant had enough time to think
about his actions and chose to kill the victim. These facts

clearly show an ''execution' type murder. Herring v. State,

supra (Defendant first shot victim and then shot him a
second time after clerk had fallen to the floor were suffi-
cient facts to show the heightened premeditation required

for this aggravating factor); Squires v. State, So.2d

(Fla. 1984)[9 FLW 98-99](After initally wounding his victim,
defendant placed a pistol to victim's head and fired four

shots); Middleton v. State, 426 So.2d 548, 552-552 (Fla.

1983) (Defendant sat with a shotgun in his hands thinking
about killing his victim for over one hour prior to murder);

Smith v. State, 424 So.2d 726, 728, 732-733 (Fla. 1983),

cert. den., U.S. , 103 s.ct. 3129 (1983) (victim removed

to remote area and shot three times in back of head); Hill

v. State, supra, (Defendant announced his plan to rape and

murder victim substantially before the time he met her for a

social date); and Combs v. State, 403 So.2d 418, 420-421
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(Fla. 1981), cert. den., 456 U.S. 984 (1982) (premeditated

murder without legal or moral justification as evidenced by
defendant's preconceived plan to lure victims to remote

area, rob and kill them).

Furthermore, the jury convicted the defendant of first
degree premeditated murder, and he has raised no objection
to the sufficiency of the evidence, albeit circumstantial,
to support the verdict. Therefore, this Court must accept
the evidence of premeditation, and must uphold this aggra-
vating factor since the record is devoid of any reasonable
hypothesis inconsistent with the heightened premeditation

required. Eutzy v. State, 9 FLW 397 (Fla. Sept. 20, 1984).

The defendant has not challenged the validity of the
remaining aggravating factor; that the murder was committed
while he was under a sentence of imprisonment and that he
was previously convicted of another capital felony or of a
felony involving the use of, or threat of violence to the
person. The State submits that there is sufficient evidence

to sdpport these factors.

Evidence was presented that defendant was on parole,
via certified copies of the appropriate documents, as well
as fingerprints and photograph of the individual on parole.

They matched defendant. (T.1237, 1268; R.233-251).
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Therefore, this aggravating factor was properly applied.

See Williams v. State, supra; White v. State, supra;

Aldridge v. State, 351 So.2d 942 (Fla. 1977), cert. denied,
99 S.Ct. 220 (1978).

Evidence via certified copies of judgment and sentence
was presented to establish that the defendant was convicted
of assault with the intent to commit first degree murder
with a firearm. (T.1237; R.252-268). This evidence met the

required standard. Lewis v. State, 398 So.2d 432 (Fla.

1981). Harvard v. State, supra

The State submits that all four of the aggravating
factors imposed were proper and therefore the sentenced

death should be upheld. Dixon v. State. This is especially

true where no mitigating factors have been found to exist.

Jones v. State, 411 So.2d 165 (Fla. 1982).

However, if this Court vacates either one or both of
the challenged aggravating factors, the State submits the
two remaining unchallenged and properly supported factors
are sufficient to uphold the sentence of death. Gorham v.

State, 9 FLW 310 (Fla. July 19, 1984); King v. State, 436

So0.2d 50 (Fla. 1983); Ferguson v. State, 417 So.2d 639 (Fla.
1982).
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CONCLUSION

Based on the foregoing points and citations of
authority, the State respectfully submits that the judg-
ment and sentence of the lower court should clearly be
affirmed.

Respectfully submitted,
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