


How can it be equitable
effort to be employed and
not to punish him? Then
to testify and prevent the

ability to pay.

for a person to refuse to make every
support his family and ask the court
he is appointed counsel and can refuse

court from determining that he has the

Indirect criminal contempt can be easily used when the

violation charged is violation of a restraining order by violence

toward a person, or failure to comply with provisions which

affect the custodial and visitation arrangements for children.

It is a completely different reality when the issue is the

payment of support. The Fifth Amendment right against

self-incrimination seriously limits a party's ability to prove

that the alleged contemnor

continues to have the ability to pay.
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PART III

. PROBLEMS RESULTING FROM BOWEN V. BOWEN

As practitioners attempting to enforce support orders, we

have determined that if the court accepts Bowen, supra, the

following would be some of the problems it engenders:

1. The presumption of ability to pay, which arose from the
original judgment, is eliminated.

2. The burden of proof shifts from the alleged contemnor to
the spouse who was to receive the payments.

3. Every civil contempt proceeding becomes ab initio a
criminal contempt proceeding:

a. The quantum of proof changes from a preponderance
of the evidence to proving guilt beyond to the
exclusion of all reasonable doubt.

. b. The alleged contemnor will be able to refuse to
testify and be examined, claiming his right
against self-incrimination.

c. The court will lose their purge ability, i.e., the
limited ability of the trial court to modify a
criminal sentence.

d. The jails will become more crowded as a result of
the courts having no other remedy remaining other
than putting the individuals in jail.

e. If as is true in so many incidences, the
particular jail facilities in the county wherein
the alleged contemnor is found in criminal
contempt are already overcrowded, the trial judge
will have no option other than to postpone or
waive sentence because of the overcrowded nature
of the jails.

4. With this transfer from civil to criminal contempt, the
court loses its coercive ability, with the only purpose served

being to vindicate the authority of the court and punish the

. individual, without feeding anybody.
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5. Circuit court dockets would become congested even beyond
the problems which presently exist.

6. The public defender's office and/or some state agency
will have to expand their services to represent individuals who
are now charged with criminal contempt.

7. Because of the new change in the burden of proof and the
quantum of proof, which will be discussed below, support will
become increasingly difficult to be enforced, and the welfare
roles will increase.

8. The original judgment, as a result in the shifts in
burden, becomes a nullity.

In attempting to completely follow the reality of Bowen,
supra, to the everyday case, it becomes apparent that civil
contempt will lose its effectiveness.

Consider the following:

Final judgment of dissolution of marriage is entered wherein
the wife receives residential care of the parties' minor children
and the husband is required to pay both alimony and child support.
At the time of the judgment the husband is employed and the court
considers that employment in the husband's ability to pay in
determining the amount of support he must pay. After the final
judgment 1is entered, the husband ceases paying support. The
husband has ceased communicating with the wife so she is not
aware of his current financial status. The wife in no way wants
her former husband to go to jail because she needs the support
payments that the court originally ordered. The wife hires an

attorney and the attorney files a motion for civil contempt.

17



Pursuant to Faircloth, supra, the attorney knows that all his

client must do is to testify as to non-payment and then the
burden shifts to the husband to testify as to the reasons for
non-payment. At the hearing the attorney establishes
non-payment, and then the judge turns to the husband for him to
meet the burden. If this Court upholds the ruling in Bowen,
supra, no matter what this husband has done to divest himself of
the ability, if he doeé not have the ability to pay, the court
cannot place him in jail. Should the trial judge at this point
advise the husband that any comments he makes may be used against
him since the wife may be forced to file for criminal contempt?
Additionally, if the husband testifies, the court finds that he
does not have the ability, cannot order him in jail for civil
contempt, and he does not advise him of his rights, can this
statement be used in criminal court in the criminal contempt
proceeding? Also, what if when the judge turned to the husband
to respond, the husband had chosen not to appear at the hearing.
Even though there would have been appropriate service upon the
husband, in many cases the wife would not be able, because of the
lack of evidence, to prove present ability to pay. Therefore,
even though the judge could find that the individual was in
contempt of court for non-payment, he could not sentence him to
jail for civil contempt.

Let's also now assume that not only do we have the facts as
above, but additionally the support for the wife and her children
as was originally ordered in the final judgment is her only means

of support. She has no wealthy relatives to assist her in
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proving her husband's ability to pay, and there are no assets
that the parties had acquired during the marriage that she was
awarded that she could now sell to hire an attorney and prove the
husband's ability to pay. If the husband has the right not to
answer the questions on the basis that they may be used against
him in criminal contempt, the burden has to shift to the wife to
now prove his ability to pay. Additionally, if he doesn't appear
at the hearing she will now have that burden. But if she doesn't
have the money to prove he has the ability to pay, how is she
going to do it? What if the particular court is located in a
county wherein there is a court commissioner or other agencies
available to assist her as an indigent to attempt to prove the
husband's income? If the husband refused to cooperate, i.e.,
does not testify and thus you cannot determine where he is
employed, determine where his bank accounts are, or determine
what other assets he has, while you may be able to prove he is in
contempt because of non-payment, this is useless because you
can't get a court order putting him in jail and thus "really"
requiring him to pay.

If this Court upholds the rationale of Bowen v. Bowen, 9

F.L.W. 294 (2nd DCA, Fla., January 25, 1984), Mr., Faircloth (in

Faircloth, supra, and Mr. Waskin, (in Waskin, supra) would not

have been held in civil contempt.
The problems engendered by this Court adopting the Bowen and
Ponder formulations are the result of shifting the burden of

proof to the parent to whom payment is owing. Ponder, supra,

required the custodial parent to prove that the defaulting parent
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has the present and immediate ability to pay. Bowen, supra,

adopted the Ponder rule in contravention of existing principles

of law. Orr, supra, and Yandell, supra, have long established

that the burden of proof is upon the party in default. The
contemnor arrives in court with the presumption of the ability to
pay cast upon that party by the court's original decree which

first created the obligation, Faircloth, supra. To otherwise

shift the burden would be to hold that the original decree was a
nullity.

If the burden is shifted to the custodial parent, that
parent is required to prove fault or neglect of the spouse in
default at her peril and expense. If ability to pay cannot be
proven, the wife's only alternative is to file a criminal
contempt proceeding pursuant to Rule 3.840, Florida Rules of
Criminal Procedure. The defendant cannot be compelled to testify
against himself and cannot be required to prove any element of
the offense. Further, not only is the burden of proof shifted,
but the quantum of proof also changes from a preponderance of the
evidence to proof beyond a reasonable doubt.

While the impact of the Bowen and Ponder rule will
negatively affect custodial parents and dependent children on the
individual level, the repercussions of such a rule will affect
society. Already crowded circuit court dockets will become even
more conjested. Civil contempt proceedings that could be
utilized in under an hour would take hours or days to complete
under the veil of criminal contempt proceedings and only then

after having been triggered by a civil contempt proceeding

20



determining that the contemnor intentionally or negligently
divested himself of the ability to pay. At the first level
society faces an inefficient use of the judiciary.

At the second level society will ultimately bear the cost of
~upporting the children and perhaps the custodial spouse. It
will be difficult to prove beyond a reasonable doubt that a man
has not been able to secure employment or that he purposely or
negligently divested himself of his ability to earn. Because an
alleged contemnor cannot be compelled to testify against himself
under the safeqguards that surround Rule 3.840, F.R.C.P., the
reality is that few if any non-paying spouses will be found in
contempt or have any incentive to rehabilitate themselves. The
needs of spouse and child will not be met by the party who bears
the support obligation so the needy will turn to public
assistance and society will bear the cost.

Worse yet is the situation that occurs if the defaulting
party is found in contempt through a criminal contempt proceeding.
The contemnor would be incarcerated with little or no opportunity
to purge. He would remain in prison throughout the prison
sentence at yet greater cost to society for his maintenance in
already crowded prisons. Once the sentence was served, the
authority of the court would be vindicated but the dependent
spouse and children would remain financially dependent on public
assistance or forced to live in substandard conditions. Having
once experienced the futility of the process, a disappointed
spouse or frustrated HRS would be unlikely to pursue enforcement

of a court ordered support obligation against that individual
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again. The defaulting party would have achieved his purpose and

would conceivably be free of his support obligations.
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PART IV

SOLUTIONS
The big issue and/or complaint which is validly raised is:
Are individuals being put in jail when they do not have the
ability to pay because of a situation they cannot control because
they cannot get the ability to pay? The respondent argues that

Faircloth, supra, and the two-prong test as itemized in

Faircloth, supra, has caused this possibility. It is submitted

that Faircloth, supra, is not the problem, but instead is the

application by the trial judges of the second part of the
two-prong test.

Admittedly, there is a jump which must be made between a
specific finding of fact to get to the conclusion that the court
must make to place someone in jail. Specifically, upon the
alleged contemnor failing to meet his burden of inability not due
to his fault or neglect, the judge can find as a fact that he
continues to have the ability, or that the inability was
self-induced, and place him in jail.

The Respondent complains that judges are not making
appropriate findings of fact and are using standard forms that
are of a fill in the blank nature, with a standard finding of
fact already prepared. We have no doubt that this is a more than
valid complaint. When the Appellate Courts review the record on
appeal in such cases, they cannot find sufficient facts to
justify the trial court's findings. It is submitted that if this
Court were to rephrase, or make more explicit, the two-prong test

in Faircloth, supra, trial judges would then be required to be
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more careful in their findings of fact, (which are already

required to be made explicit in Faircloth, supra).

There is no doubt that if the court looks at the facts

facing the trial court in Bowen, supra, you must come to the

conclusion that Mr. Bowen did not have the ability to pay. If in
fact, as the respondent alleges in his footnote, that the
unemployment rate in the particular area wherein Mr. Bowen
resided was 18%, Mr. Bowen may have had a legitimate reason for
the non-payment of support. It is that explicit factual finding
by the trial court which is so necessary.

According to the stipulated facts which were before the
trial court, the husband had filed an affidavit with the trial
court which the Petitioner states showed: "Although he
diligently searched for work and had occasional income from yard
work never exceeding $25 per week, he was otherwise unemployed to
January 1, 1983." (At page viii, Initial Brief of Petitioner.)
If this was in fact the only evidence before the court, and the
trial court, having an opportunity to judge the demeanor of Mr.
Bowen, found that there had been a diligent attempt to find
employment, Mr. Bowen could not be found in contempt. If the
trial court, with the opportunity to view Mr. Bowen's demeanor,
found that he had not been diligent in his attempts at
employment, or through examination of Mr. Bowen found Mr. Bowen's
conclusions of diligence inappropriate, can the trial court find
Mr. Bowen in contempt with no other contradictory evidence? Can

the appellate court take away from the trial court their ability
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to judge the demeanor and truthfulness of the witness presented
before them?

Based upon the cold stipulated facts, this Court should
uphold the appellate court's findings of fact, i.e., that the
trial court erred in determining that Mr. Bowen had the ability
to pay or had intentionally caused his inability to pay. This
does not mean that this Court should uphold the law as stated in

Bowen, supra.

The respondent challenges the trial court to be creative.
It is this area that the court should look at in restating the

second prong test of Faircloth, supra, and provide to the trial

judge more specific guidelines to find intentional divestiture of
ability.

Assuming that this Court finds that the trial judge does not
have to advise the potential contemnor of their right to remain
silent during the civil contempt proceedings, it is recommended
that the Supreme Court provide a redefinition of "present
ability to pay" to include the potential contemnor's power to
obey the court order, taking into account that the power may

include future power. If unemployment is the excuse provided to

the court for non-payment, and based upon the substance of that
excuse the trial court wishes to give the individual (based upon
the facts before the court), additional time to show their good
faith, seek employment and pay the arrearage, then the trial
court should make some explicit findings as to the efforts the
individuals have made. Additionally, the trial court should

state whether or not the trial court finds those efforts
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sufficient in the market place wherein the trial court sits
and/or the potential contemnor resides. The order should
explicitly state what other assets, if any, the potential
contemnor owns which could be used for the payment of support and
if any assets have been disposed of.

Rather than abandoning established case law principles for
the Ponder and Bowen formulation, a better way is to view

Trezevant, supra, and Yandell, supra, as guidance for a more

clearly defined principle of law. Without a doubt, Tresveant,

supra, Orr, supra, Yandell, supra, Faircloth, supra, and Andrews,

supra, established that a contempt commitment must be based on an
affirmative finding that it is within the power of the defendent
to obey the order and that the burden of proof is upon the party

in default. McLeod, supra, Orr, supra, and Yandell, supra,

evolved into Faircloth, supra, which stated:

The burden is upon the party in default to
prove not only that he is unable to comply
with the court's present order to pay but
also that his present inability is due not
to his fault or neglect but rather to
circumstances beyond his control which
intervened since the final decree ordering
him to pay. (At page 652.)

Andrews, supra, is yet another step in the evolution.

Andrews, supra, answered the question of right to counsel in

civil contempt proceedings. The Andrews court stated:

There are no circumstances in which a
parent is entitled to court-appointed
counsel in a civil contempt proceeding for
failure to pay child support because if the
parent has the ability to pay, there is no
indigency, and if the parent is indigent,
there is no threat of imprisonment.
(emphasis supplied.) (At page 666.)
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By defining "ability" and with minor interlineation or
evolution, the present dispute can be resolved without throwing

the baby, Faircloth, supra, out with the bath water and adopting

an entirely new standard with problems foreseen and unforeseen.

Faircloth, supra, adds guidance. The second part of Faircloth's

two part test requires "that the petitioner previously had the
ability to comply, but divested himself of that ability through
his fault or neglect designed to frustrate the intent and purpose
of the order", (at page 651.) If a finding is made by the trial
court that a defaulting party had the ability fo pay but divested
himself either negligently or intentionally to frustrate the
order, then his "ability" remains in the Andrews sense and he is
therefore not idigent. The defaulting party merely needs to
implement or use that ability to secure employment and meet his
support obligations. He should be required to follow equitable
maxims or not be able to benefit from them.

The safeqguards for the defaulting party are there. His
purge mechanism or the key to his prison goes to his cell with

him. In Andrews, supra, the court waited a week for Mr. Walton's

next paycheck. 1In the present and future dispute the Court can
allow the defaulting party a week or month to secure employment
and the coercive rather than punitive aspect of the civil
contempt proceeding remains in tact. The desired end is achieved.
The additional safeguard is the affirmative finding by the trial
court that the defaulting party divested himself of the ability
through fault or neglect designed to frustrate the intent and

order of the court. A man physically or mentally incapacitated
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would not be punished under such a test since he in fact would be
indigent and lack the ability to pay and would not be imprisoned.

Therefore, Andrews, supra, remains good law and Faircloth, supra,

remains good law by defining "ability"” as a present ability to
seek and secure employment.

In the instant controversy, if the trial court's
determination was accurate that Mr. Bowen had the ability to
comply with the original court order but had divested himself of
the ability to do so through his own fault or neglect to
frustrate the order, he still carried the key of his prison cell
in his own pocket. But for his own fault or neglect by which he
temporarily divested himself of the ability to pay, he still
possessed the capability to earn and therefore the ability to pay
pursuant to the court order. The key that Mr. Bowen would carry
to his jail cell would not be the fruit of his labor with which
to pay the support order, but the seed which could be sown to
produce the fruits of labor. He has no less access to his
liberty than the man who must wait for his next paycheck in order

to fully purge his contempt.
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PART V

CONCLUSION

This Court should reverse the legal findings and conclusions

of Bowen, supra, but should send back to the trial court this

cause for the purposes of making additional factual findings
which explicitly state why the court found that the husband
previously had the ability to comply, but had divested himself of
the ability through his fault or neglect designed to frustrate
the intent and purpose of the order. Further, this Court should
redefine ability to pay and/or provide to the trial court more
specific instructions and guidelines to use in determining

ability to pay. In so doing, Faircloth, supra, should be

affirmed.

N. DAVID KORONES

29



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct of the above has

been furnished by U. S. Mail to: Joseph R. Boyd, Esquire and

Susan S. Thompson, Esquire, 2441 Monticello Drive, Tallahassee,

S— e e s A

FL 32303, Chrlss Walker, Esqulre, Department of Health and

e st i -

Rehabllltatlve Serv1ces, Chlld Support Enforcement, 1317 Winewood

Boulevard, Tallahassee, FL 32301, and Robert T. Connolly,

Esquire, and Mlchael A Campbell Esqulre, Florlda Rural Legal

R

Services, Inc., P. O. Drawer 1499, Bartow, FIL. 33830, on this 3lst

day of August, 1984

MI{RIAM" E MASON, YESQUIRE

30



