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contempt. Nevertheless, it is unmistakably clear that the Florida Supreme
Court in Trezevant reached precisely the same conclusion as did the
Second District in Bowen.

Trezevant, in the language of the day, recognized the difference
between a "process" contempt and a "contempt being in its nature a pun-
ishment." A process contempt is a "commitment for refusing to obey an

order ... based on an affirmative finding that it is within the power of the

defendant to obey the order, and such finding must be made to appear on

the fact of the order of commitment ...." Id. 170 So. at 735. It is the
equivalent of our modern civil contempt order. Compare Andrews, 428 So.
2d at 665. By contrast, the punitive contempt is "predicated solely on a
finding of past noncompliance with the court's order, and not on any
present failure to comply therewith, although able to do so." 170 So. 2d at
735. This version of contempt is equivalent to our modern indirect criminal
contempt.

The defendant in Trezevant had failed to pay alimony as ordered
in the divorce decree. The trial court sentenced the defendant to jail
"until he complies”, but the trial judge made no finding that the defendant
was presently able to comply. The Supreme Court held that, in the
absence of such a finding, the sentence could not be a "process" or civil

contemp’c.8 The Court held that the defendant must be discharged from

Confronted repeatedly with the empty formality of trial court "findings"
of ability to pay, several appeals courts later added a requirement that the
record must also support the finding of fact. See, e.g., Murphy v.
Murphy, 370 So. 2d 403 (Fla. 3 DCA 1979) ("orders holding a person in
contempt must show on their face the requisites for their validity and the
record must support these elements"); Smith v. Miller, 9 FLW 1272 (Fla. 1
DCA 1984). The issue of the sufficiency of the factual showing for a
finding of ability to pay is not before the Court in this case, since the
courts below specifically found that Mr. Bowen did not have the present
ability to pay the purge as ordered. Nevertheless, HRS seeks to
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custody because of the indeterminate punitive sentence. Id. at 735—369

In Trezevant the Court held, in effect, that a defendant who
could in the past but not in the present comply with a court order was
entitled to criminal-law due process, as it existed in that era.w In Bowen.

the court of appeal has simply held that a defendant in exactly the same

8 continued

introduce this issue repeatedly in its brief. Although respondent
addresses the HRS argument, infra at 18, respondent suggests that this
case should not be the vehicle for the Court's resolution of the
proof-of-ability issue.

As Judge Smith stated in his dissenting opinion adopted by the Supreme
Court in Faircloth: "The Supreme Court might have regarded the
Trezevant commitment as a coercive civil order void for lack of a finding
that the defendant had power to obey or as a punitive criminal contempt
order void for lack of a definite term of imprisonment. The Court chose
the latter course." Faircloth v. Faircloth, 321 So. 2d 87, 93 (Fla. 1DCA
1975) (Smith, J., dissenting), rev'd, 339 So. 2d 650 (Fla. 1976).

10 Compare the following language of the United States Supreme Court,
which articulated the same rule of law eleven years later:

Conduct which has put property beyond the limited reach
of the turnover proceeding may be a crime, or if it
violates an order of the referee, a criminal contempt, but
no such acts, however reprehensible, warrant issuance of
an order which creates a duty impossible of performance,
so that punishment can follow. It should not be
necessary to say that it would be a flagrant abuse of
process to issue such an order to exert pressure on
friends and relatives to ransom the accused party from
being jailed. Maggio v. Zeitz, 333 U.S. 56, 64 (1948)
(emphasis added).

It would seem that such ransom is exactly what HRS has in mind in this
case. Starting from the premise that the defendant has divested himself of
the ability to pay the support obligation (and whether this is wrongful or
not, it means that such payment is presently impossible), the brief of the
petitioner takes the position that the defendant will come up with the
purge amount from somewhere: "Criminal contempt proceedings will serve
to punish, as they are intended to do, but will not serve to coerce the
absent parent into compliance with the court's order. While a criminal
contemnor is serving his sentence, his children are either starving in the
street or being supported by the taxpayers of the state. A criminal
contemnor could not be released from confinement even if he paid ten
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position is entitled to the level of due process protection generally afford-
ed criminal defendants in our era.

That decision by the Second District Court of Appeal was not a
departure from existing law. In fact, the Florida Supreme Court directed

exactly this result in Garo v. Garo, 347 So. 2d 418 (Fla. 1977).11 In

Garo, the Court stated: "Petitioner contends that the order of contempt is
fatally defective in that it lacks specific findings as to his present ability
to pay. We agree and have so held in Faircloth ...." Id. at 419.

Similarly, Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977), when

read in conjunction with Andrews v. Walton, 428 So. 2d 663 (Fla. 1983),

dictates the result reached by the Second District in Bowen. In Pugliese

the Court held that due process required a trial judge, if he was of a
mind to punish rather than coerce a defendant, to treat a contempt pro-
ceeding from the start as a criminal action under Rule 3.840. Andrews
recognized explicitly that due process now requires, in addition to the
Rule 3.840 protections, appointment of counsel for indigent defendants if

imposition of a punitive jail sentence is a possible result of the proceed-

0 continued

million dollars toward the support of his children." Brief of the Petitioner
at 28. Apart from their obvious error in implying that a criminal contempt
order cannot contain a purge provision, see Pedroso v. State, 9 FLW 1214
(Fla. 3 DCA 1984), the attorneys for the petitioner clearly contemplate
that a civil contemnor with no present ability to pay will often be
"ransomed" by his friends or family (perhaps even with ten million
dollars!),

11 Indeed, the First District Court of Appeal in 1977 interpreted the main
decision relied on by the petitioner herein, to require a present ability to
pay the purge in a civil contempt action: "The direction of the court that
Ms. Crutchfield pay the remaining balance of $575.00 in attorney's fees or
be held in contempt of court, without an express finding that she had the
present ability to comply with the order of the trial court, is inconsistent
with a recent opinion by the Florida Supreme Court in Faircloth ...."
Crutchfield v. Crutchfield, 342 So. 2d 831, 832 (Fla. 1DCA 1977).)
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ings. 428 So. 2d at 665.

In addition to prescribing the criminal process necessary for a
punitive jail sentence, the Supreme Court in Pugliese also set out the
fundamental requirement of a civil order of incarceration: An "order may

not be sustained as being for civil contempt [if] no opportunity to purge

was afforded." 347 So. 2d at 426 (emphasis added).

In Pugliese, the trial judge had sentenced the defendant to 13
days in jail with no provision for purging the contempt. In the present
case, the trial judge issued a sentence of 5 months, 29 days and added as
a formality a purge that was almost five times greater than the defendant's
ability to pay. The Second District simply applied Pugliese's "opportunity
to purge" requirement to mean that the defendant must have a real oppor-
tunity to purge; i.e., that the defendant is able, within his present
ability, to accomplish the purge.

After deciding that the purge requirement in the trial court's
order was the functional equivalent of no purge order at all, the Bowen
court correctly concluded that the order was a criminal contempt order
under Pugliese. The court therefore applied the proper standard under
Andrews to determine that appointed counsel and Rule 3.840 protections
should have been available to the defendant. Any other result "flirts with
procedural due process flaws." Pugliese, 347 So. 2d at 426.

The petitioner's argument that Faircloth sought to establish a
different rule, allowing "preemptive coercion", ignores the Supreme Court's
own treatment of that decision. If the Faircloth Court had intended to
establish a rule that permitted a defendant to be incarcerated for -civil
contempt when he had no present ability to pay the purge amount (setting

aside for the moment the obvious constitutional deficiency of such a rul-
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‘ ing), the same Court would not have reiterated the very next year in
Pugliese the requirement that civil incarceration requires an opportunity to
purge out of jail. See 347 So. 2d at 426. Similarly, a unanimous Court in
1983 summarized the holding in Faircloth as follows:

In that case, we held that, to satisfy due pro-
cess, a person could not be adjudicated guilty of
failing to pay alimony or child support and sen-
tenced to imprisonment conditional upon payment
unless the trial court finds that the person (1)
has the ability to make the payments; and (2)
willfully refuses to pay. Consequently, if the
requirements of Faircloth are met, an indigent
parent cannot be imprisoned for failure to pay
child support because, upon a showing of
indigency, the trial court cannot make the essen-
tial finding that the indigent parent has the
ability to pay. ...[T]he parent who is unable to
acquire the funds necessary to purge himself will
not be subject to imprisonment in non-support

civil contempt proceedings ...." Andrews v.
Walton, 428 So., 2d 663, 666 (Fla. 1983)(emphasis
added).
. This clear statement by the unanimous Court can leave no doubt that the

Second District in Bowen reached the right result for the right reasons.

The decision should be affirmed.

AN EXPLICIT FINDING OF PRESENT ABILITY TO
COMPLY WITH THE PURGE PROVISION, SUPPORT-
ED BY COMPETENT EVIDENCE IN THE RECORD, IS
CONSTITUTIONALLY REQUIRED TO SUPPORT A
JAIL SENTENCE IN A CIVIL CONTEMPT
PROCEEDING.

Even though courts use the phrase "ability to pay" throughout
all phases of civil contempt proceedings, there is a critical distinction

between a trial court's finding of ability to pay at the adjudicatory phase,
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and the required finding of such ability at the sentencing phase. For
example, the court could consider the defendant's potential wage earning
ability, even if the ability were not fully realized, in determining that he
had the past or present "ability" to pay the support award. Compare

Scanlon v. Scanlon, 154 So. 2d 899, 903 (Fla. 1 DCA 1963) (affirming a

support award of 78% of husband's income apparently based on earning
potential). The court would then consider whether the defendant was
failing to realize this ability for the purpose of avoiding his support
obligations. If so, a finding of civil contempt would be proper. Probably
every trial judge in Florida has held a defendant in contempt on similar
findings, and Bowen would not alter this result as to future defendants.

But this version of "ability" is totally irrelevant to the issue of
setting a purge amount after the finding of contempt. The finding of
"ability" in the adjudicatory phase only addresses the defendant's ability
to accrue and pay relatively small increments of money each week or
month. Many defendants have failed to pay on orders of $10 or $15 per
week even when they are working, and these failures have continued for
months and years. Such defendants properly may be held in civil contempt
after these small weekly obligations have accrued into much larger arrear-
ages of $961, $2,000 or more.

Yet very few of these defendants who have failed to pay at all
will have saved up their money for the day of reckoning. Unless trial
courts carefully make an additional finding, based on affirmative evidence
in the record, of an additional "ability" to actually comply with the purge,
defendants will continue to be jailed illegally.

Only if "ability to pay" means present, liquid ability to pay does

the contemnor "hold the key to his cell." Cf. Andrews, 428 So. 2d at 666.

16



If the defendant's brother owes him $300, the defendant must be given a
chance to collect it. If the brother will not pay, the defendant cannot be
held "hostage" until the brother does pay. Cf. Maggio, 333 U.S. 56, 64
(1948). If the defendant owns a truck, he can be ordered to sign it over
to the petitioner or he can be ordered to sell it, but its cash value cannot
form the basis of the finding of ability to pay; the defendant simply does
not have the money that the court is attributing to him.

This finding of real, present ability to pay is constitutionally
required in civil contempts because the defendant can only be jailed for
not doing what he can do. He cannot be jailed for not doing what he
should have done. He must have the key to his cell, and cannot be pun-
ished for having lost the key along the way.

Some persons who have failed in their support obligations obvi-
ously deserve to be punished--jail might well be an appropriate place for
those defendants described above who have never paid support, for exam-
ple. But the Constitution requires that those who are found to deserve
such punishment--incarceration--be selected in a way that meets the re-
quirements of due process. This applies to accused murderers, accused

shoplifters and accused contemnors with equal force. See Aaron v. State,

284 So. 24 673 (Fla. 1973).

A judge who jails a civil contemnor who does not have the pre-
sent ability to pay the purge has deprived the defendant of due process.
Therefore, part of the process that is "due" or required before jailing in
the civil context is an explicit finding based on clear evidence in the
record that the defendant can really pay the purge established by the
court. Doubt in this regard must be resolved in favor of the accused, and

his transgressions must be referred to the criminal system where they can
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be punished without the need to consider his ability to pay a purge. The
finding of ability to comply with the purge should recite the facts upon
which it is based. In the alternative, the court must determine an effec-
tive, coercive alternative to jail in order to enforce the support obligation

in the civil proceeding.

THE BOWEN DECISION DOES NOT ALTER THE
BURDEN OF PROOF IN CIVIL CONTEMPT CASES
AND DOES NOT ADVERSELY AFFECT THE ABIL-
ITY OF THE TRIAL COURTS TO ENFORCE SUP-
PORT ORDERS.

Because HRS misses the important distinction between the adjudi-
catory and sentencing phases of a civil contempt proceeding, its brief
somewhat hysterically prophesies the end of child support enforcement as
we know it. Parts II, IV, V, VI, VII, and X of the brief are all dedicated
to various formulations of this erroneous prophesy.

Each and every reported Florida case on the subject has agreed
that the defendant has the burden of proof at the adjudicatory phase of
the civil contempt proceeding. The Third District Court of Appeal, whose

decision in Robbins v. Robbins, 429 So. 2d 424 (Fla. 3 DCA 1983), clearly

' applied the "present ability to pay" standard to the sentencing phase, held

in Waskin v. Waskin, 9 FLW 1381 (Fla. 3 DCA 1984), that the defendant

still has the burden of proof at the adjudicatory phase. Indeed, in Waskin,
the Court of Appeal dealt directly with the issue of the "silent defendant"
raised at page 17 of HRS' brief. Assertion of the Fifth Amendment right to
silence in a civil proceeding does not leave the court helpless, the court
notes. All testimony of the defendant can be stricken, as can any written

defenses filed by the defendant. As a result of the absence of defenses
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the defendant had failed to meet his burden of proof and was properly
held in civil contempt. Id.

The very decision that HRS attacks in the present petition for
certiorari explicitly holds that the defendant has the burden of proof in
the adjudicatory phase of a civil contempt case: "Also, we believe that
petitioner failed to carry the burden of proof which is required by the
above quotation from Faircloth. Thus, the trial court's [adjudication of
contempt was] consistent with the first two of the foregoing three proposi-
tions from Faircloth." 9 FLW at 295.

In summary, it is clear that Bowen does not in any way lessen
the ability of trial courts and support recipients to coerce payment
through civil contempt. The defendant still has the burden of establishing
his lack of fault in his failure to pay, whether that failure is a present
one or one from the past. Any coercive sentence then becomes appropriate
and legal upon a finding of civil contempt. The only restriction is that the
sentence must indeed be coercive; it cannot be a punitive wolf in civil
sheep's clothing.

The Bowen decision is not the source of this restriction on
punitive sentences. Rather the restriction, as discussed above, can be
traced directly back to constitutional due process requirements. See
Pugliese, 347 So. 2d at 426.

Given the constitutional foundation for this restriction, it is
shocking that HRS seriously proposes at page 29 of its brief that the
Court carve out an "exception" from due process standards for child
support proceedings. The Constitution does not permit exceptions from due
process in murder cases, see Gideon, supra, which certainly entail more

serious societal consequences than support enforcement cases do. It does
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not permit exceptions in prosecutions for petty offenses, see Argersinger,
supra, which often result in shorter jail sentences than do support pro-
ceedings. The Constitution does not contain an exception for prosecution
of child support violations. The petitioners's proposal that the Court find

such an exception should be firmly rejected.

CONCLUSION

The decision of the Second District Court of Appeal does not
conflict with any previous decision of this Court. Rather, it follows the
explicit holdings of all Supreme Court decisions concerning civil contempt
sanctions beginning in at least 1936 and continuing through Andrews in
1983.

The Constitution prohibits courts from jailing civil contemnors
unless they have the present ability to pay the purge established by the
court. Due process requires that this ability be a real and present ability,
and that the sentencing judge explicitly find such ability based on compe-
tent evidence in the record.

All questions concerning the adjudication of civil contempt are
separate from questions concerning imposition of incarceration as a sanction
for such contempt. This case in no way involves the issue of burden of
proof in adjudicating civil contempt actions.

The Bowen decision, if affirmed, will not cripple the child sup-

port enforcement system. It does not even change the law applicable to the
system. However, to the extent HRS thinks it changes the system and to
the extent this HRS opinion is based on its experience in trial courts, the

Bowen decision will restore due process where there is now none; it will
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free prisoners who, without the "keys to their cells", are being held
illegally.
The decision of the Second District in this case should be af-

firmed.
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