


must first be appointed and separate proceedings instituted in
order to make the same finding of divestiture. This is true even
if the defaulting parent was represented by counsel at the civil
contempt hearing. The effect of Bowen is readily seen in Smith v.
Miller, supra. Unfortunately, the District Court fails to see the
coercive forest for looking at the criminal contempt trees.

What has ultimately transpired is that several of the District

Courts of Appeal have misconstrued Faircloth v. Faircloth, supra;

Lamm v. Chapman, 413 So. 2d 749 (Fla. 1982; and Andrews v. Walton,

428 So. 2d 633 (Fla. 1983). The practical result of their error is

that the civil contempt remedy of incarceration is no longer

effectively available as a means of coercing payment froﬁ parents
‘ | who do not meet their child support obligations. Through the

Bowen, Ponder and Smith v. Miller line of cases, both prongs of

the Faircloth test for establishing civil contempt have had their
practical utility eliminated. Such is not and should not be the

law of Florida.

ARGUMENT
IX

BOWEN'S REQUIREMENT THAT CRIMINAL CONTEMPT PROCEEDINGS

MUST BE INSTITUTED IF THE DEFAULTING PARENT HAS

PURPOSELY DIVESTED HIMSELF OF THE ABILITY TO PAY

AND INCARCERATION IS CONTEMPLATED WILL SEVERELY

RESTRICT THE ABILITY OF PRIVATE PARTIES NOT JUST

H.R.S. TO COERCE COMPLIANCE WITH COURT ORDERS.
An important point must be emphasized. The State of Florida,

‘ Department of Health and Rehabilitative Services, although heavily

involved in this appeal, is not the primary party which seeks en-
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forcement of support orders through utilization of the coercive
aspects of civil contempt. Private parties also make use of the
same judicial machinery, through court depositories with lay staff,
and the use of private attorneys. So often the private party is a
marginally impoverished woman who heavily depends upon the support
check to feed and clothe her child.

Civil contempt proceedings, with the coercive tool of incar-
ceration, are the quickest and most efficient methods of enforcing
compliance for these private parties while still maintaining
fundamental due process for the absent parent. In most instances,
prompt relief is necessary to ensure that the child does not go
hungry. However, as a result of the Bowen decision, the following
scenario is not beyond belief.

There will be the young custodial mother who spend; fifty
hours per week at a minimum wage job performing menial labor. She
knows she has no future to look forward to other than the type of
life she presently leads. However, she understands the responsi=-
bility of caring for her child. Therefore, she works and depends
on the absent parent for child support. Except the absent parent
has divested himself of the ability to pay. He could have been
paying all of these weeks. However, he knows if the custodial
parent cannot prove he has the ability to pay, he cannot be in-
carcerated for his contemptuous behavior without a hearing
pursuant to the Florida Rules of Criminal Procedure for indirect

criminal contempt.
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Rule 3.840, Florida Rules of Criminal Procedure, requires

the following in a hearing for indirect criminal contempt:

1) the defaulting parent has the right to counsel (although

there currently are few, if any, public defenders who represent
criminal contempt defendants in support matters); 2) notice must
be given to the parent of the charges, and a reasonable opportunity
to respond to the charges; 3) a right to a hearing, for which

the defaulting parent must be given time to prepare, and which in-
cludes the right to call witnesses; 4) the defaulting parent
cannot be compelled to testify against himself; 5) the parent is
presumed innocent until proven guilty beyond a reasonable doubt;
and 6) the right to a trial by jury if the sentence is for six

or more months of incarceration if found guilty.

The nonpaying parent's knowledge that the above procedures
must be followed before incarceration is allowed for his pur-
poseful disvesiture, will, unfortunately, be used by many default-
ing parents to further frustrate the court's support orders.

It will be difficult to prove beyond a reasonable doubt
that a healthy man is lying when he says he has not had a job in
six or seven years despite his best efforts. The inability to
compel the parent to testify will mean that the court or the
custodial parent bears an extremely heavy burden of proof. It
is highly unlikely that the trial court or the movant will take

on the added time and monetary expense of rigourously investigating
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the defaulting parent's financial condition. As a practical
matter, the trial courts simply do not have the resources
necessary to do so. Therefore, the burden of investigating the
defaulting parent's financial condition falls on the custodial
parent.

With meager resources herself, the custodial parent is
highly unlikely to be able to afford the cost of proving beyond a
reasonable doubt that the nonpaying parent has purposely divested
himself of the ability to pay. Without the funds to feed her
children, the custodial parent is surely without the means to pay
for legal or investigative work. The result most likely to be
seen with increasing frequency will be the defaulting parent not
only avoiding the coercive effect of civil contempt, but also
escaping any punishment which criminal contempt may afford.

This result will occur as a result of Bowen, even though
the defaulting parent was already found at the civil contempt
hearing to have purposely divested himself of the ability to
comply with the court's support order. It is clear that the
implementation of Bowen will fail to redress the wrong suffered
by the children and the custodial parent, as a result of the

nonpaying parent's divestiture of the ability to pay child support.

ARGUMENT
X
THE FINANCIAL BURDEN OF THE DEFAULTING PARTY'S

CONTEMPTUOUS BEHAVIOR WILL BE BORNE BY THE
PUBLIC AS A RESULT OF BOWEN.
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Extensive state resources will be expended if Bowen
becomes the rule. The defaulting parent will initially be
brought before the court in a civil contempt hearing. If he is
found to have purposely divested himself as a means of frustrating
the court's order, Bowen prohibits incarceration. Instead, a
criminal contempt hearing must be held to make the same deter-
mination, in regard to the parent's divestiture, as was made at
the civil contempt hearing, before incarceration is allowed. What
Bowen would cause, therefore, is nothing less than a repetitious
effort to reach the same conclusion.

However, there will not be just a doubling of time and money
expended. Criminal contempt proceedings will likely involve more
of the court's time than civil contempt. As the time involved
increases, along with the complexity of the proceeding, more costs
are involved. These costs are not just measured by counting the
monies which will go toward bringing the parent before the court
twice. Also to be considered is the use of valuable court time.
With the backlog of cases already existing it is self evident
what will occur if literally hundreds of more cases are added to
the criminal dockets of the courts every month.

Presently, there is no practical mechanism for appointing a
public defnder to represent a defaulting parent who must be brought

before the court on criminal contempt charges under Bowen. However,
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if the parent is found to have divested himself then it will 1likely
follow that there will be a finding that he cannot afford counsel.
Since the parent has the right to counsel under Rule 3.840, Florida
Rules of Criminal Procedure, a method for appointing counsel will have
to be developed. The public will also be required to bear the burden
of this added cost.

Meanwhile, since the absent parent has failed to meet his
support obligation, and coercive enforcement under civil contempt
is no longer available, the custodial parent will be without funds
to support her child. The custodial parent will quite often turn
to the state for economic aid. If eligible the support she receives
for her child will be paid for by the taxpayers. The private re-
sponsibility of supporting a child one has brought into the world
is shifted to the public under Bowen. This occurs even though the
nonpaying parent has already been found in a civil proceeding to
have purposely divested himself of the ability to comply with the
court's support order. The absent parent's irresponsible and con-
temptuous conduct will have placed a heavy burden on the public.
What makes the above so unfair and frustrating to the people of the
state is the likelihood that the criminal contempt hearing will not
find the absent parent guilty of contemptuous conduct because of
the heavy burden of proof required to establish quilt. This same
point accounts for the rare use of criminal support statues such as

§856, Florida Statutes (1983).
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The above described costs will exist even if the defaulting
parent is found at the criminal contempt hearing to have pur-
posely divested himself. This is so because the result of the
finding of criminal contempt can be punishment. The state
would bear the expense of housing and feeding a parent who had
the ability to take care of himself and his children. Also,
the custodial parent will remain on state assistance. While
the absent parent is incarcerated, he will not be able to pay
his support. Even if he decides he will meet his obligations,
there is no purge in criminal contempt. Therefore, the custodial
parent will remain on the rolls of those dependent on the state,
at least as long as the defaulting parent remains incarcerated

as punishment.

ARGUMENT
X1
A DISTINCTION CAN BE MADE BETWEEN INDIGENCY

AND ABILITY TO PAY IN REGARD TO THE ENFORCEMENT
OF CHILD SUPPORT ORDERS.,

A determination that the defaulting parent is indigent for
purposes of appointing counsel or for appeal should not preclude
a finding that the parent does possess the ability to pay his
child support or a purge amount. Indigency should not mean per
se inability to pay. By so ruling, the First District Court has
held that an indigent nonpaying parent cannot be incarcerated.

Smith v. Miller, supra.
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Section 27.52, Florida Statutes, lays out the procedure
for determining indigency. The purpose for determining indigency
goes to the issue of appointment of counsel.
(2) (a) A person is indigent for the
purposes of this part if he is unable to
pay for the services of an attorney, in-
cluding costs of investigation, without
substantial hardship to himself or his
family. Section 27.52, Florida Statutes
(1983).
The criteria for determining indigency for the purpose
of appointing counsel does not rule out the possibility that the
defaulting parent has the ability to pay child support or a purge
amount. It could be possible to have a defaulting parent, with
one dependent child, earning a gross income of $119.00 per week
and having cash on hand of $499.00 and be technically indigent
according to the above statute. Since he is technically indigent,

he does not have the ability to pay or purge, and, therefore,

cannot be incarcerated. Smith v. Miller, supra.

The finding of per se inability to pay after a finding of
indigency should not necessarily follow. Part of the determina-
tion of statutory indigency is based upon the parent having a
dependent to support. The statute presumes such support is
being actually paid. However, the defaulting parent is in court
because such support is not being paid. In effect, the defaulting
parent is avoiding incarceration for nonpayment of child support
by reliance upon a statute which presumes that he is making those

payments. He is basically using the existence of his child as a
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means of avoiding coercive incarceration for failing to support
that child. Such a result is clearly inequitable.

Under the above scenario, the defaulting parent should have
the ability to pay something, yet, he is protected from having
to do so because of the per se presumption of inability to pay
which follows a determination of indigency. As seen in Smith v.
Miller, supra, the court clearly relied upon the determination
of indigency for the matter of appeal as evidence of the default-
ing parent's inability to pay child support or a purge amount.
This obvious inconsistency and abuse of the indigency statute by

the nonpaying parent must abate.

ARGUMENT
XII

PUBLIC POLICY DICTATES INCARCERATION OF ABSENT
PARENTS WHO PREVIOUSLY HAD THE ABILITY TO COMPLY
WITH SUPPORT ORDERS, BUT DIVESTED THEMSELVES OF

THAT ABILITY THROUGH THEIR FAULT OR NEGLECT DESIGNED

TO FRUSTRATE THE INTENT OR PURPOSE OF THE ORDER

IN CIVIL CONTEMPT PROCEEDINGS

There is a stong public policy that children should be
supported by their parents and not out of the state coffers.
The Supreme Court of Florida recognized this when it stated:

... The propogation of children for others
to support is an evil that is all too pre-
valent in our social system and one that

threatens its stability...

Lamm v. Chapman, 413 So. 2d 749, 752 (Fla. 1982).

The legislature also recognized this public policy and
affirmatively declared so in Section 409.2551, Florida Statutes
(1983) stating:
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It is declared to be the public policy of this
state that this act be construed and administered
to the end that children shall be maintained from
the resources of responsible parents, thereby re-
lieving, at least in part, the burden presently
borne by the general citizency through public
assistance programs.

The method most effective and most often utilized by both
private parties and the state to enforce child support payments
is through civil contempt proceedings. Civil contempt is also
utilized to enforce other aspects of domestic orders. If in-
carceration for civil contempt is not allowed in domestic .
matters one can forsee a litany of abuses of the system.

One example, other than that of nonpayment of child support,
is in the area of visitation. Suppose an absent parent is allowed
visitation one weekend a month. He drives from Tampa to Tallahassee
on Friday to pick up the child. The custodial parent refuses to
allow the visitation. The absent parent files a motion for civil
contempt and schedules a hearing. When the custodial parent
appears, she agrees to allow the visitation so the court finds
her in contempt but orders no sanctions. The next ménth, the
custodial parent again refuses the visitation and the absent
parent files a motion for civil contempt. Once again she appears
in court and agrees to allow the visitation. This scenario
could continue for years and as long as the custodial parent
agrees to the visitation on the day of the hearing the court
could not incarcerate her via civil contempt proceedings. It is
obvious that the threat of incarceration would serve to coerce

the custodial parent into allowing the visitation.
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Incarceration in civil contempt proceedings does not serve
as punishment but rather to coerce the absent parent to comply
with the court's order in the future. Petitioner suggests that
if an absent parent is aware that he may be incarcerated he will
meet those obligations when he has the ability to do so.
Conversely, if he knows that he cannot be incarcerated so long
as he does not have the ability to do so on the day of the
hearing, then he has no incentive to meet those obligations during
the period of time when he does have the ability to do so.

Should this court determine that the Bowen court is correct,
an absent parent can essentially thumb his nose at the court. The
court will have no redress except to bring criminal contempt
proceedings. This will punish the absent parent for violating the
court's order but will be in direct contravention to the stated
public policy which is that children should be supported by their
parents and not out of the state coffers. Criminal contempt
proceedings will serve to punish, as they are intended to do, but
will not serve to coercé the absent parent into compliance with
the court's order. While a criminal contemnor is serving his
sentence, his children are either starving in the street or being
supported by the taxpayers of the state. A criminal contemnor
could not be released from confinement even if he paid ten million

dollars toward the support of his children.
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ARGUMENT
XIIT
AN EXCEPTION SHOULD BE MADE IN THE ENFORCEMENT OF CHILD
SUPPORT PAYMENTS WHICH WOULD ALLOW ABSENT PARENTS

WHO PREVIOQUSLY HAD THE ABILITY TO COMPLY WITH SUPPORT

ORDERS , BUT DIVESTED THEMSELVES OF THAT ABILITY THROUGH
THEIR FAULT OR - NEGLECT DESIGNED TO FRUSTRATE THE INTENT OR
PURPOSE OF THE ORDER, WHICH WOULD ALLOW INCARCERATION OF THE
CONTEMNOR WITHOUT THE RIGHT TO COUNSEL OF THE CONTEMNOR AND
OTHER ELEMENTS OF RULE 3.840, RULES OF CRIMINAL PROCEDURE.

If this court should determine that the procedure followed
by the trial court in the Bowen case is tantamount to criminal
contempt, then the Petitioner contends that an exception should
be carved out for the civil contempt proceedings which would allow
the incarceration of an absent parent who previously had the ability
to comply with support orders, but divested himself of that ability
through his own fault or neglect designed to frustrate the intent
or purpose of the order.

The legislature and the courts have recognized the importance
and urgency of enforcing child support orders and have carved out
similar exceptions in other areas of the law.

This includes special treatment in matters of garnishment,
Sections 409.2574 and 61.12, Florida Statutes (1983), bankruptcy,
11 U.s.C.S. §523, mandatory wage assignments, Section 409.2574,
Florida Statutes (1983), and the interception at the federal level
of Internal Revenue Service tax refunds, 45 CFR 302 and 26 U.S.C.S.

6402 (c), when such action is related to matters of family support.

So, too, should an exception be carved in contempt proceedings for
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the public policy reasons previously stated. To do otherwise
will unduly burden the parent seeking enforcement of support as
never before contemplated. Make the defaulting parent carry
the day or, if all else fails, point the public enforcer and
the private enforcer of support obligations to the resources

by which the Bowen decision can be made workable.
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CONCLUSION

The Bowen decision holds that when a finding is made at a
civil contempt hearing that a noncustodial parent has purposely
divested himself of the ability to comply with a court's order
with the intent and purpose to frustrate that order, incarcera-
tion is not available unless the same finding is again made
pursuant to Rule 3.840, Florida Rules of Criminal Procedure.

This holding is a direct conflict with the Florida Supreme Court's

decision in Faircloth v. Faircloth, 339 So. 2d (Fla. 1976).

Faircloth allows incarceration at the civil contempt hearing
when the above finding is made.

Public policy requires that the Faircloth tests be left in-
tact. Incarceration, as a coercive tool for enforcing compliance
with ;upport orders must be available at civil contempt hearings
when either prong of the Faircloth test is satisfied. If Bowen
is allowed to stand incarceration will not be available. The
costs to the children, custodial parents and the public which
would result from Bowen's affirmance would be great. Public
policy cannot allow the emasculation of Faircloth to occur.

Wherefore, Bowen should be overturned by this Court and the
principles of Faircloth reestablished, or an exception carved
out in the area of child support enforcement allowing for the
civil contempt incarceration of a defaulting parent who purposely
divests himself of the ability to comply with the court's .order

with the intent to frustrate that order.
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Petitioners respectfully requests that this Court reverse

the decision of the court below.

Respectfully submitfed,

JQSEP 'R / BOYD, QUIRE
and
SUSAN S. THOMPSON, ESQUIRE
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2441 Monticello Drive
Tallahassee, Florida 32303
(904) 386-2171

Attorneys for Petitioners
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