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STATEMENT OF FACTS AND CASE 

The Respondent a c c e p t s  t h e  Statement of F a c t s  and Case a s  

s t a t e d  by t h e  Complainant except ing  only a s  t o  t h e  second 

paragraph the reo f .  

There were no s e t t l e m e n t  n e g o t i a t i o n s  between t h e  Bar and 

counsel  f o r  t h e  Respondent and no consent  judgment had been 

a n t i c i p a t e d .  The Bar f i l e d  i t s  Complaint i n  March 1984. 

Counsel f o r  t h e  Respondent concluded t h a t  s a i d  Complaint was 

f a t a l l y  d e f e c t i v e  i n  t h a t  it f a i l e d  t o  charge t h e  Respondent 

w i t h  any conduct c o n s t i t u t i n g  a v i o l a t i o n  of t h e  Code of 

P ro fe s s iona l  Respons ib i l i t y  . I n  a n  e f f o r t  t o  avo id  

embarrass ing s t a f f  counsel  and doing unnecessary work and 

incur  r i n g  unnecessary expenses,  Respondent s counsel  po in t ed  

o u t  t o  s t a f f  counsel  t h e  d e f e c t s  i n  t h e  Complaint and sugges ted  

t h a t  s t a f f  counsel  review it c a r e f u l l y  wi th  a view t o  amending 

it s o  a s  t o  o b v i a t e  t h e  n e c e s s i t y  of f i l i n g  t h e  Motion t o  

D i s m i s s .  (See  Appendix a t t a c h e d  h e r e t o )  

Subsequently,  pursuant  t o  a s t i p u l a t i o n ,  s t a f f  counsel  

f i l e d  an  Amended Complaint which t h e  Respondent duly answered 

and t h e  mat te r  was t r i e d .  



P O I N T S  INVOLVED 

POINT I ( A S  RESTATED BY RESPONDENT) - 

WHERE : 

1. THE MATTER WAS HEARD BEFORE THE REFEREE 
ON JANUARY 1, 1 9 8 6 ,  AND 

2.  CONTRARY TO THE RULES REGULATING THE 
FLORIDA BAR AT THAT TIME I N  EFFECT, THE 
REFEREE D I D  NOT F I L E  H I S  REPORT UNTIL MARCH 
13 ,  1 9 8 8 ,  (TWO YEARS AND TWO MONTHS AFTER 
THE HEARING) , AND 

3. ALMOST ONE YEAR AFTER THE HEARING BEFORE 
THE REFEREE THE SUPREME COURT AMENDED THE 
RULES REGULATING THE FLORIDA BAR BY 
ELIMINATING PRIVATE REPRIMAND A S  AN 
APPROPRIATE SANCTION FOR THE MISCONDUCT 
CHARGED, AND 

4 .  WHERE I N  H I S  REPORT THE REFEREE 
RECOMMENDED A PRIVATE REPRIMAND, 

SHOULD THE SUPREME COURT REVERSE THE REFEREE AND ORDER A 
PUBLIC REPRIMAND SOLELY BECAUSE O F  THE CHANGES I N  THE 
RULES MADE WHILE THE REFEREE HAD THE MATTER UNDER 
CONSIDERATION? 

POINT I1 

DOES THE MISCONDUCT FOR WHICH THE REFEREE RECOMMENDED A 
FINDING OF GUILTY REQUIRE THE SANCTION OF A PUBLIC 
REPRIMAND? 



SUMMARY OF ARGUMENT --- 

Where t h e  hear ing  on t h e  charge of misconduct was he ld  i n  

January 1986 and t h e  Referee  took t h e  ma t t e r  under advisement 

and it remained under advisement wi thout  a r e p o r t  f o r  more than  

two yea r s ,  and where a lmost  a yea r  a f t e r  t h e  hear ing  b e f o r e  t h e  

Referee ,  t h e  c o u r t  by r u l e  changed t h e  s a n c t i o n  f o r  t h e  

misconduct s o  as t o  e l i m i n a t e  t h e  p o s s i b i l i t y  of Respondent 

r e c e i v i n g  a p r i v a t e  reprimand, t h e  amendment t o  t h e  r u l e  should 

n o t  be a p p l i e d  t o  Respondent 's  c a s e  and t h e  Referee1 s 

recommendation of a p r i v a t e  reprimand should  be approved. 

Otherwise, t h e  Respondent w i l l  be pena l i zed  f o r  t h e  f a i l u r e  of 

t h e  Referee  t o  a c t  promptly. 

Fu r the r ,  it is  t h e  p o s i t i o n  of t h e  Respondent t h a t  t h e  

misconduct f o r  which a f i n d i n g  of g u i l t y  was recommended does 

n o t  war ran t  any d i s c i p l i n e  g r e a t e r  t han  a p r i v a t e  reprimand 

because, a1 though t h e  misconduct d i d  occur ,  Respondent s 

motives  were good. 



POINT I - ARGUMENT 

Complainant s b r i e f  s t a t e s  only  one po in t ,  which is:  

"A p r i v a t e  reprimand i s  improper where Rule 
3-7.5(k) (1) (3 )  p r o h i b i t s  p r i v a t e  d i s c i p l i n e  
i n  a  p u b l i c  p robable  cause case.  " 

Thi s  i s  t h e  same po in t  r a i s e d  by t h e  Respondent i n  h i s  

FIRST POINT ( r e s t a t e d ) .  However, i n  t h e  B a r ' s  b r i e f  beginning 

on page 7 ,  Bar counsel  appears  t o  argue t h a t  even i f  under t h e  

p e c u l i a r  c i rcumstances  of t h i s  case ,  p rocedura l ly  a  p r i v a t e  

reprimand might be a p p r o p r i a t e ,  such recommendation of t h e  

Referee  should be reversed  f o r  s u b s t a n t i v e  reasons.  I n  o rde r  

t o  c l a r i f y  t h e  two i s s u e s ,  Respondent has s e p a r a t e d  them i n t o  

two d i s t i n c t  ques t ions .  

The Supreme Court i n  i ts  opin ion  on r ehea r ing  amending t h e  

r u l e s  s t a t e d :  

"These r u l e s  w i l l  become e f f e c t i v e  a t  12 : 0 1  
a.m. on January 1, 1987. The rea f t e r ,  t h e  
Rules Regulat ing t h e  F l o r i d a  Bar s h a l l  
govern t h e  conduct of a l l  members of t h e  
F l o r i d a  Bar. A l l  d i s c i p l i n a r y  c a s e s  
pending a s  of 12:Ol a.m. January 1, 1987, 
s h a l l  t h e r e a f t e r  be processed i n  accordance 
wi th  t h e  procedures  s e t  f o r t h  i n  t h e  r u l e s  
r e q u l a t i n g  t h e  F l o r i d a  Bar." (Rules  
Regulat ing The F l o r i d a  Bar, 494 So.2d 977) 

I t  would seem from t h i s  s ta tement  t h a t  t h e  Supreme Court f u l l y  

in tended  t o  g i v e  r e t r o a c t i v e  e f f e c t  t o  t h e  r u l e s  r e g u l a t i n g  t h e  

F l o r i d a  Bar i n s o f a r  a s  procedure was concerned. The op in ion  is 

s i l e n t  a s  t o  t h e  r e t r o a c t i v e  e f f e c t  of t h e  amendments t o  t h e  

r u l e s  a s  t o  a s  s u b s t a n t i v e  ma t t e r s .  

Respondent sugges t s  t h a t  a  change i n  t h e  r u l e s  a s  t o  

s a n c t i o n s  f o r  misconduct is  n o t  a  procedural  mat te r  but  a  

- 4 -  



s u b s t a n t i v e  one. A p u b l i c  reprimand publ i shed  i n  t h e  Southern 

Reporter  and r e l e a s e d  t o  t h e  news media t o  be publ i shed  

throughout t h e  s t a t e  is a  f a r  more s e r i o u s  s a n c t i o n  than  is  a  

p r i v a t e  reprimand. 

Of even g r e a t e r  s i g n i f i c a n c e  i n  t h i s  p a r t i c u l a r  case  is 

t h e  t ime sequence of events .  The Referee  hear ing  was he ld  on 

January 13 ,  1986. I f  t h e  Referee  had e n t e r e d  and f i l e d  h i s  

r e p o r t  t imely  and i n  accordance w i t h  t h e  r u l e s ,  it would have 

been e n t e r e d  long  be fo re  t h e  r u l e  change which became e f f e c t i v e  

on January 1, 1987. For reasons  unknown t o  t h e  Respondent, t h e  

Referee  d i d  no t  complete h i s  r e p o r t  and e n t e r  t h e  same u n t i l  

March 13 ,  1988 -- two y e a r s  and two months a f t e r  t h e  hear ing 

and one yea r  and two months a f t e r  t h e  r u l e  change became 

e f f e c t i v e .  I n  e n t e r i n g  h i s  r e p o r t ,  he appa ren t ly  a p p l i e d  t h e  

r u l e s  i n  e f f e c t  a t  t h e  t ime of t h e  hear ing.  Respondent 

sugges t s  t h a t  it was a p p r o p r i a t e  f o r  him t o  do so. 

Respondent submits  t h a t  t h i s  c o u r t  should no t  impose a  

more s e r i o u s  s a n c t i o n  on Respondent simply because t h e  Referee  

d i d  no t  promptly perform h i s  d u t i e s .  



SECOND POINT INVOLVED 

This  i s  a unique case.  Respondent admi t ted ly  is g u i l t y  of 

misconduct i n  causing h i s  c l i e n t  t o  purpor ted ly  execute  a W i l l  

when he knew o r  ought t o  have known t h a t  h i s  c l i e n t  was 

i ncapab le  of unders tanding t h e  n a t u r e  of t h e  document o r  even 

t h a t  he was execut ing  a document of any na ture .  For t h i s  

misconduct he should be d i s c i p l i n e d .  

The only i s s u e  is t h e  n a t u r e  of t h e  s a n c t i o n s  which should  

be imposed and, i n  determining t h i s ,  t h e  Referee  must have 

taken  i n t o  c o n s i d e r a t i o n  t h e  i n t e n t  and t h e  mental s t a t e  of t h e  

Respondent a t  t h e  t i m e  he committed t h e  a c t  of misconduct. Mr. 

F a i r f i e l d  had executed a Cod ic i l  t o  h i s  W i l l  which was 

completely unna tura l  i n  t h a t  he l e f t  h i s  e s t a t e  t o  a person who 

was no t  n a t u r a l l y  e n t i t l e d  t o  r e c e i v e  h i s  bounty. By t h i s  

Cod ic i l  he had depr ived h i s  only  daughter and her husband of 

a l l  b e n e f i t s  t o  h i s  e s t a t e .  Respondent, a f t e r  t h e  execut ion  of 

t h e  Cod ic i l ,  d i s cus sed  t h i s  ma t t e r  on fou r  o r  f i v e  occas ions  

w i t h  Mr. F a i r f i e l d  i n  a n  e f f o r t  t o  have him execute  a new 

Cod ic i l  r e i n s t a t i n g  h i s  daughter  and son-in-law a s  r e c i p i e n t s  

of h i s  bounty. H e  convinced Mr. F a i r f i e l d  t h a t  he should do s o  

and Mr. F a i r f i e l d  d i r e c t e d  him t o  d r a f t  a W i l l  t o  c a r r y  ou t  

t h i s  e f f e c t .  Respondent d r a f t e d  t h e  W i l l  e f f e c t u a t i n g  t h e  

i n t e n t  of Mr. F a i r f i e l d  a s  expressed  t o  him but  un fo r tuna t e ly ,  

when he p re sen ted  t h i s  t o  Mr. F a i r f i e l d ,  he was comatose and on 

h i s  d e a t h  bed. Under t h e s e  c i rcumstances  Respondent 

mis takenly,  i n  o rde r  t o  c a r r y  o u t  t h e  i n t e n t  of h i s  c l i e n t  and 
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r e i n s t a t e  t h e  daughte r  and son-in-law a s  r e c i p i e n t s  of  h i s  

bounty, p u t  a pen i n  Mr. F a i r f i e l d 1 s  hand and t h e n  guided h i s  

hand t o  make a n  "Xu on t h e  W i l l .  Respondent i n t ended  t o  

de f r aud  no one. H e  d i d  n o t  have any f i n a n c i a l  i n t e r e s t  i n  t h e  

m a t t e r  -- he had no th ing  t o  ga in .  H e  d i d  n o t  do it 

s u r r e p t i t i o u s l y ;  t h e  whole p rocedure  be ing  observed by 

w i tne s se s .  I t  was h i s  i n t e n t  t o  a s s i s t  Mr. F a i r f i e l d  i n  

r i g h t i n g  a wrong which Mr. F a i r f i e l d  had committed i n  e x e c u t i n g  

t h e  f i r s t  C o d i c i l  -- a wrong t h a t  Mr. F a i r f i e l d  h imsel f  wanted 

t o  r i g h t .  Respondent1 s problem was t h a t  he  f e l t  a g r e a t e r  l o y a l t y  

t o  h i s  c l i e n t  t h a n  t h e  law al lowed.  These were t h e  m a t t e r s  

which mot iva ted  t h e  Re fe r ee  t o  recommend a p r i v a t e  reprimand. 

H e  d i d  n o t  b e l i e v e  t h a t  f o r  t h i s  conduct  t h e  Respondent shou ld  

be h e l d  up t o  p u b l i c  embarrassment and scorn .  

Respondent s u g g e s t s  t h a t  Respondent must be d i s c i p l i n e d  

because  of h i s  misconduct .  On t h e  o t h e r  hand, 

Respondent u rge s  t h a t ,  j u s t  a s  t h e  Re fe r ee  recommended, a 

p u b l i c  reprimand would s e r v e  no u s e f u l  purpose whatsoever and 

would be unduly harmful t o  Respondent. 

,' 
t 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  t h e  o r i g i n a l  and seven (7)  c o p i e s  of 

t h e  foregoing  Answer Br ie f  of Respondent have been fu rn i shed ,  

by r egu la r  U.S. mail t o  t h e  Supreme Court of F l o r i d a ,  Supreme 

Court  Bui ld ing ,  Ta l l ahas see ,  F l o r i d a ,  32399-1927 ; and a copy of 

t h e  foregoing  Answer Br ie f  of Respondent has  been fu rn i shed ,  by 

r egu la r  U.S. mail, t o  J O H N  F. HARKNESS, J R . ,  Execut ive  

D i rec to r ,  The F l o r i d a  Bar, 650 Apalachee Parkway, Ta l l ahas see ,  

F l o r i d a  32399-2300; J O H N  T. BERRY, S t a f f  Counsel, The F l o r i d a  

Bar, 650 Apalachee Parkway, Ta l l ahas see ,  F l o r i d a  32399-2300; 

and t o  J A N  K. WICHROWSKI, Bar Counsel, The F l o r i d a  Bar, 605 

obinson S t r e e t ,  S u i t e  610, Orlando, F l o r i d a  32801, t h i s  

S u i t e  1220 
St .  Pe te rsburg ,  F l o r i d a  33701 
(813) 898-4474 
Attorney f o r  Respondent 




