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( See, the State's answer brief at p. 9) The District Court did not

address the waiver argument.

In its opinion, the First District stated that Rule 8.290(d)(4),
F.R.Juv.P. TM"applies to situations involving police officers and

therefore to the present case." S.L.W. v. State, No. AS-175 (Fla.

1st DCA December 2, 1983) [8 FLW 2814]. Further, the First District
determined that "compliance with the rule is mandatory, see

M.L.H. v. State, 399 So.2d 13 (Fla. 1lst DCA 1981). The failure to

comply in  this case renders inadmissible the inculpatory
statements. . . ." S.L.W. at 2814. This holding is contrary to the
position argued by the State, the 1980 Committee Note to Rule
8.290(d)(4), existing caselaw, and to the opinions of the Court of

Appeal, Fourth District, in In the Interest of H.D. No. 83-678 (Fla.

4th DCA January 4, 1984) [9 FLW 40] and State v. Cartwright, No.

83-614 (Fla. 4th DCA February 22, 1984) [9 FLW 442].

Rule 8.290(d)(4), addresses the duty of the intake officer, the
public defender and the court in providing counsel to a j'uvenile
offender. Subsection (d) of the rule specifies the requirements of a
waiver of counsel by these parties. When presented with the
argument raised herein, the trial court concluded that Rule 8.290
(d)(4) did not apply under the instant factual circumstances. The
trial judge reasoned as follows:

THE COURT: All right, I am going to hold
that the rule is inapplicable to the facts of this

case. I do so on my reading of the rule. There
seem to be two contemplations -- as a matter of
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fact, Section (a) is the duty of the intake
officer, and it speaks of those duties to the
child, including the right of counsel.

Subsection (2) says, 'Unless the child waives
counsel as hereinafter provided. . .' and that
refers you to Subsection (d), which is captioned,
'"Waiver of Counsel,' and I note then, just as
previously read by Mr. Baker, in Subsection (4)
of (d). But then in Section (5), it is provided if
a waiver is accepted at any stage of the
proceedings, the offers of assistance of counsel
shall be renewed by the Court at each subsequent
of the proceedings.

Gentlemen, it is my belief that the rules
contemplate here a sort of, not a fiduciary
relationship, but a relationship between the child
and the persons that are involved in the
proceedings such as intake counselors and
persons in whom might place his conficence as
though he were a fiduciary; the intake counselor
with the child, in that he would have been asking
the child to confide in him and would not have a
distinct posture as a police officer.

Mr. Baker, [Defense Counsel] I appreciate
your bringing this rule to my attention. I will
study the caselaw, and I will certainly give it a
great deal of thought. And you are prepared to
do whatever is necessary to protect your client's
rights after my ruling.

But at this time, I will overrule the
objection.

(T 38-39).

A juvenile may be arrested and taken into custody by law
enforcement officers pursuant to Florida Statute 39.03(1)(b) and may
be taken to a police station or sheriff's office for interrogation.
Juveniles have no higher statutory impediments for custodial
interrogation than those provisions offered to all citizens through the

United States and Florida Constitution. Rule 8.290 does not apply to
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this initial i_nterrog'a'cion.3 The safeguards enumerated under the rule
apply to procedures occurring after the complaint is filed with

juvenile authorities. See In Interest of W.J.N., 350 So.2d 119 (Fla.

4th DCA 1977); In Interest of R.L.J., 336 So.2d 132, 137 (Fla. 3d

DCA 1977).

There is no common law right to be specially treated as a
juvenile delinquent rather than as a criminal offender. In Re Gault,
387 U.S.1 (1967). Likewise, there is no inherent or constitutional
right to preferred treatment as a juvenile delinquent. Stokes v.

Fair, 581 F.2d 287, 289 (lst Cir. 1978); Woodward v. Wainwright, 556

F.2d 781, 785 (5th Cir. 1977) rehearing denied, 560 F.2d 1023, cert.

denied, 434 U.S. 1088; State v. Cain, 381 So.2d 1361, 1363 (Fla.

1980).

Chapter 39 of the Florida Statutes creates a privilege, a cloak of
special protection, which clothes juveniles so that they will not
become lost in the sophisticated and sometimes harsh world of the
criminal justice system. Clearly, this Act stems from a desire to
reach a child while he or she is still maleable in an attempt to help
the child through rehabilitation. The statutory provision contemplates

humanitarian goals while squarely facing the problem of crime.

3 On direct appeal, the State argued that Section 39.03 controlled
the procedures to be followed when taking a child into custody and
was a factor to be considered in determining the voluntariness of a
confession or statement. ( See, answer brief at pp. 11-12) The
District Court declared this interpretation incorrect. S.L.W.
v. State, 8 FLLW at 2814.
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Chapter 39 does not specifically address the standard to be
applied in obtaining statements from juvenile suspects.4 Therefore it
appears that the standard is no less than that for adults. The First
District contends that Rule 8.290(d)(4) applies to '"situations

involving police officers". S.L.W. v. State, 8 FLW at 2814. This

position is in direct conflict with the 1980 Committee Note and with
Rule's caption. The Committee Note following Rule 8.290,
F.R.Juv.P., specifically states "the rule is not intended by the
committee to affect the admissibility of the Miranda Warning." ( See
attached Exhibit C from Florida Rules of Juvenile Procedure published
by the Florida Bar, effective January 1, 1983, p. 24).5 The rule has

not been altered or modified since the 1980 Committee Note.

There is a paucity of caselaw interpreting the Rule 8.290(d)(4),

F.R.Juv.P. Notwithstanding, Fla.R.Crim.P. 3.111(d)(4) is identical

to the juvenile rule. The adult rule has been construed by this

Court and provides guidance in considering Fla.R.Juv.P.

8.290(d)(4). Interpretation by analogy is consistent with the general

rule that absent legislation, juvenile rights are ordinarily similar to

4 As previously stated Chapter 39.03 addresses the procedures
applicable when taking a child into custody.

5 The Committee Note is not reproduced in the West's Desk Copy
of the Florida Rules of Court, State and Federal, published by the
West Publishing Company, and used by the Attorney General's staff.
The Committee Notes are also not contained in West's Florida Statutes
Annotated. To the undersigned's knowledge the Committee Note is
reprinted only in the Florida Bar publication. This publication is not
a part of the undersigned's research library and was unknown and
unavailable until shortly before the filing of the petition for rehearing
and rehearing en banc.
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those of an adult. State v. L.H., 392 So.2d 294 (Fla. 2d DCA 1980),

aff'd, 408 So.2d 1039 (Fla. 1982); Johnson v. State, 314 So.2d 573

(Fla. 1975). Indeed in construing other juvenile rules such as
speedy trial, appellate courts have looked for guidance to the adult

rule when rendering a decision. In the Interest of J.B. v. Korda,

436 So.2d 1109 (Fla. 4th DCA 1983); State v. M.S.S., 436 So.2d

1067, 1069, (Fla. 2d DCA 1983).

A confession is not involuntary merely because the person
making it is a juvenile. In determining the admissibility of a juvenile
statement, the "totality of circumstances" under which it was made

must be examined. T.B. v. State, 306 So.2d 183 (Fla. 24 DCA 1975)

citing Gallegos v. Colorado, 370 U.S. 49 (1962). The voluntariness

issue raised herein cannot rest solely upon missing the "requisite"

number of signatures. See Doerr v. State, 383 So.2d 905 (Fla.

1980); Jordan v. State, 334 So.2d 589 (Fla. 1976); M.L.H. v. State.

Under the "totality of the circumstances" argument, the State has
sufficiently met its burden of proving voluntariness. See M.L.H. at

14-15, (J. Ervin, dissenting); T.B. v. State; Postell v. State, 383

So.2d 1159 (Fla. 3d DCA 1980); State v. Francois, 197 So.2d 492

(Fla. 1967); Jordan v. State.

In Jordan, this Court recognized that any waiver of counsel as
required by Rule 3.111(d)(4), F.R.Crim.P., by an indigent was a
right to counsel arising out of the Sixth Amendment, that is the right
to counsel at the actual criminal prosecution--the trial or critical

stages thereof as for example arraignment or sentencing. Police
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interrogation, prior to the triggering of adversarial judicial criminal
proceedings, has never been considered to be a situation which
grants a right to counsel in a Sixth Amendment sense. See

Brewer v. Williams, 430 U.S. 387, 97 S.Ct. 1232, 51 L.Ed.2d 424, 436

(1977); Carter v. State, 408 So.2d 766, 767, n. 2 (Fla. 5th DCA

1882). It is instead a Fifth Amendment consideration.

The discussion of the rule in Jordan reflects that this Court
understood the waiver of the right to counsel in a Sixth Amendment

context when it held:

The remedy for [the] . . . violation [of the rule]
would be to require a new trial with counsel
available to represent the indigent. We

do not understand that appellant complains about
the lack of quality of his representation in the
instant proceedings. [That is, representation
in the trial arenal.

Jordan at 592. (Check quote)

A review of the rules of juvenile procedure, read in pari
materia, reflect that these rules are court rules not applicable to
preceding police interrogation situations. For example, Fla.
R. Juv.P. 8.010 provides:

Rule 8.010. Scope and Purpose
These rules shall govern the procedures in

the circuit court in the exercise of its jurisdictio—ﬁ
under the Florida Juvenile Justice Act.

Likewise, it is obvious that 8.290(d)(1), which states:
the failure of a child to request . . . counsel

shall not . . . constitute a waiver of
counsel at any stage of the proceedings,
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contemplates proceedings in which there is an interaction between the
juvenile and the judiciary. Why else would 8.290(d)(5) require the
court to renew the offer of assistance of counsel "at each subsequent

stage of the proceedings"?

Indeed the First District's holding, when read in conjunction
with the court rules, requires the trial judge to leave the courthouse
and go to the defendant wherever he is (i.e. at the detention center,
in a subsequent interaction with an intake officer) and personally and
individually renew the right to counsel to the juvenile at every stage
of the subsequent proceeding. Certainly, the drafters of this rule

never intended such a construction.

Consequently because both the adult and juvenile rules, when
read in context, contemplate the right to counsel in a Sixth
Amendment context, and the case at bar involves an interrogation
which contemplates counsel in a Fifth Amendment context, the rule is

inapplicable. See 15 FLORIDA JUR.2ND §100(f) Right to Assistance
6

of Counsel, In General (1979.

6 ("[Qluestions . . . relating to the constitutionally protected

right of an accused to the assistance of counsel arise in one of two
situations: (1) during out-of-court proceedings subject only to the
supervision of police officers . . ., and (2) proceedings conducted
under judicial surveillance . . . . The right to have counsel present
at a custodial interrogation is indispensable to the protection of
the Fifth Amendment privilege against self-incrimination."”)
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Thus, the District Court was in error to reverse the trial court's

ruling.

Further, Jordan v. State involved a Miranda waiver in a post-

arrest situation. Yet this Court recognized that:

[T]lhere is nothing in Rule 3.111 which calls for
suppression of evidence, the result appellant
seeks to achieve. All rules must be sensibly
construed. They are not to be given a strained
interpretation or stretched to the limit of every
conceivable construction conjured up by fertile
imagination of counsel. For the reasons stated, it
was not error to admit the confession in evidence.

Jordan v. State at 592.

Historically, a failure to obtain a written waiver has never
rendered inadmissible a defendant's statement as long as that
statement is voluntarily, knowingly, and intelligently made.

North Carolina v. Butler, 441 U.S. 369 (1979); Jones v. State, 440

So0.2d 570 (Fla. 1983). In Jones v. State, this Court determined that

a statement was properly admitted notwithstanding the absence of a

written waiver form foregoing Miranda rights. See also W.B.

& G.B.F. v. State, 356 So.2d 884 (Fla. 3rd DCA 1978) in which the

statement of the juvenile was admitted even though it was given, not
only without two attesting witnesses, but also without Miranda, to an

assistant principal in a pre-courtroom investigatory situation.
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To hold that the Rule 8.290(d)(4) mandates a written waiver as
the First District has done in this case is to give the procedural rule

strained construction disapproved by this Court in Jordan v. State.

Most importantly, the First District has placed an interpretation far

beyond any construction of Miranda to date.

The State submits that even if the rule is applicable, the failure
to conform to the technical niceties does not render the statement/
confession per se inadmissible. Such a failure is merely a factor
when examining the totality of the circumstances to determine whether
the confession was voluntary. Noncompliance with the technicalities
does not render a confession involuntary and inadmissible per se. In

Doerr v. State, this Court refused to find that a confession was

inadmissible merely because the police officer did not notify the

juvenile's parents pursuant to section 39.03. See also State v.

Cartwright at 442; In the Interest of H.D.; Batch v. State, 405

So.2d 302 (Fla. 4th DCA 1981); State v. Cobb, 387 So.2d 526 (Fla.

4th DCA 1980). The statutory requirement of notification has nothing
to do with interrogation. Doerr at 908. Again and again the caselaw
teaches that the admissibility of a juvenile's confession depends upon
the "totality of the circumstances,”" not technical compliance with the

rules. Gallegos v. Colorado; Fields v, State, 402 So.2d 46 (Fla. 1st

DCA 1981); T.B. v. State.

Here the factual circumstances do not require suppression of
Respondent's statement. Respondent is a "relatively bright fourteen
year old boy". (T 40) He understood the questions asked by the

police officer. He responded and offered information not expected
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from a boy of his age. The pre-disposition report contained in the
record describes the boy as fairly intelligent. Based upon the
report, it is safe to assume that Respondent has an upper middle
class background. His stepfather has a doctorate in education and
teaches at a local university; his natural father is chief air traffic
controller at a small Jacksonville airport; his mother is a shopowner.
Respondent is not new to the criminal justice system; he has a
juvenile record of several years standing. According to the police
officer, Respondent was composed and left a clear impression with the
officer, based on his responses and observations, that a voluntary

and knowing waiver had taken place. (T 30-52)

Not so in the case of M.L.H. v. State which the First District

deemed controlling. M.L.H. was illiterate; he could neither read nor
write. The police officer could not decipher his written statement it
was unintelligible. Evenso, the officer did not read the form to the
child, but explained it and allowed M.L.H. to read it for himself.
Under the "totality of the circumstances" test, these factors are of
utmost importance in arriving at the conclusion reached in

M.L.H. v. State.

The State emphasizes once again that in this case, unlike

M.L.H. v. State, Respondent has never advanced an argument

predicated upon lack of knowledge, misunderstanding, confusion or
coersion. Instead he relies on the procedural technicality of Rule

8.290(d)(4), F.R.Juv.P.
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The State submits the court rule does not apply in a police
interrogation situation. If it were applicable, failure to conform to
the technicalities does not dictate exclusion per se. A statement
voluntarily made by Appellant after advisement, but during
non-custodial interrogation, is not inadmissible because the juvenile
did not waive his right to counsel in writing. Rule 8.290(d)(4),
F.R.Juv.P., does not govern until later in the judicial process. The
trial court correctly admitted Respondent's statements and the opinion
of the Court of Appeal, First District, is in error. The State of

Florida urges this Court to quash the opinion in S.L.W. v. State,

thereby affirming the decision of the trial court and the opinions of

the Fourth District in In the Interest of H.D. and State v.

Cartwright.

29



CONCLUSION

The record contains substantial competent evidence to support
the trial court's finding and Petitioner, the State of Florida,
respectfully requests that this Honorable Court affirm Respondent's
conviction thereby quashing the opinion of the First District and
affirming the opinion of the trial court and of the court of Appeal,

Fourth District, in In the Interest of H.D and State v. Cartwright

Respectfully submitted,

JIM SMITH
ATTORNEY GENERAL

Barbara Ann Butler
Assistant Attorney General
Suite 513

Duval County Courthouse
Jacksonville, Florida 32202
(904) 633-3117
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