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ISSUE VII
WHETHER THE TRIAL COURT PROPERLY APPLIED THE
FLORIDA DEATH PENALTY STATUTE, §921.141, FLA.
STAT. (1983), IN IMPOSING THE DEATH PENALTY
UPON APPELLANT.

Appellant lastly contends that the trial court improperly
implied the Florida death penalty statute by erroneously finding
three inapplicable circumstances, by doubling two aggravating
circumstances, by injecting the element of lack of remorse into
the wing process, and by excluding several mitigating
circumstances. Your appellee contends otherwise and would assert
that the trial court properly applied Section 921.141 and validly

imposed three death sentences upon appellant.

A.

Whether the Trial Court Erred in Finding as
an Aggravating Circumstance that the Capital
Felony was Committed in the Course of a
Kidnapping.

As his first attack on the propriety of the trial court's
penalty weighing process appellant asserts that the trial court
erred in finding as an aggravating factor that the capital felony
was committed in the course of a kidnapping. He contends that
because the offense of kidnapping was not proven beyond a
reasonable doubt the trial court improperly considered the
aggravating circumstance set forth in Florida Statute
921.141(5)(d). Your appellee contends otherwise and would assert
that the kidnapping of 8 year old Chris Fridella was proven

beyond a reasonable doubt.
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The jury was instructed that before they could find
kidnapping as an aggravating circumstance the State must
establish beyond a reasonable doubt that appellant forcibly,
secretly or by threat confined, abducted or imprison another
person; to-wit: Chris Fridella against his will and without
lawful authority and that this was done with the intent to
inflict bodily harm upon or terrorize the victim or another
person (R 2675). The trial court found that Chris Fridella was
kidnapped and confined with intent to terrorize his father,
Steven Fridella (R 359). The court further found:

It is clear from the evidence that CHRIS

FRIDELLA was under the age of thirteen (13)

years; that his confinement in the bathroom

was without the consent of his parent and

legal guardian and that confinement in

segregation when he was moved from the

bedroom to the bathroom was inpart done to

terrorize his father or reduce or make it

less likely that the father would resist

during the course of the particular events.

(R 359).
Appellant contends that the foregoing factual findings were not
supported by the evidence. He focuses attack on the fact that
there was no direct evidence that Chris Fridella was threatened
or that Steven Fridella was threatened with harm to his son.
Appellant primarily bases his argument on the fact that during
testimony adduced from Detective Halliday it was determined that
the little boy was put in the bathroom so that no harm would come
to him (R 2131). Appellant's self-serving statement as to the
intent underlying the separate confinement of the eight year old

boy was apparently not given much credence by either the jury or

the trial court. In his findings, the trial court apparently
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‘ discounted that statement and relied upon other factors to find
that the kidnapping was done in part to terrorize the boy's
father and reduce or make it less likely that the father would
resist during the criminal episode. The State argued during the
penalty phase that the kidnapping was a "a very, very powerful
lever...because... no parent, no person who has a child could
ever endanger that child's life by resisting men with shotguns
because they new Chris' life hung on a balance" (R 2639). It is
significant to note that during his argument at the penalty
phase, defense counsel never attempted to rebut or refute the
assertions by the State that the kidnapping was done to terrorize
the murder victims. Additionally, evidence was adduced at the
penalty phase to show that Steven Fridella was begging for his
son's life immediately to the murders (R 2557). It was entirely
permissible for the jury and, ultimately the trial court, to view
the evidence and conclude that circumstances surrounding the
kidnapping permitted the inference that the kidnapping was done
with the intent to terrorize the little boy's father. The trial
court did not err by finding that the capital felonies committed
by appellant were done so during the course of the kidnapping.
B.

Whether the Trial Court Erred in Finding as
an Aggravating Circumstance that the Capital
Felony was Committed for the Purpose of
Avoiding Arrest.
Appellant does not dispute that the State proved beyond a
reasonable doubt that one of the victims, Gary Petersen,

. recognized appellant in spite of the fact that appellant was
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wearing a mask. The trial court so found and additionally noted
that after appellant was recognized a conscious decision was made
that the victims would be executed (R 358-359, 360). Appellant
relies on the trial court's purportedly contradictory findings
and on the fact that the aggravating circumstance set forth in
Florida Statute 921.141(5)(e) is not present unless it is clearly
shown that the dominant or only motive for the murder would be
elimination of witnesses pursuant to this Court's holding in

Menendez v. State, 368 So.2d 1278 (Fla. 1979). Your appellee

would assert, however, that the trial court properly found that
the capital felony was committed for the purpose of avoiding or
preventing a lawful arrest.

The trial court did not make contradictory findings. In his
specific finding as to the aggravating circumstance set forth in
Florida Statute 921.141(5)(e) the court concluded that the risk
of arrest in part added to the motivation for the victims murder
(R 360). The court also noted that "the events were sligthly
different" and made reference to his subsequent findings that the
murders were committed in a cold, calculated and premeditated
manner (R 360). Thus, the trial court expressly recognized that
the death and execution of each victim was coldly planned,
premeditated and calculated prior to appellant's entry into the
victims premise but nevertheless also concluded that the risk for
arrest was partial motivation for the murders.

Inasmuch as the trial court recognized that risk of arrest

in part added to the motivation for the victims' murder, the
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ultimate question becomes whether it is essential to show that
risk of arrest was the dominant or only motive for the murder per

this Honorable Court's decision in Menendez, supra. In Routly v.

State, 440 So.2d 1257 (Fla. 1983), this Honorable Court
distinguished Menendez by focusing upon the fact that in Menendez
it was not apparent as to what events preceded the actual
killing. In the instant case, however, we do know that appellant
was recognized by one of the victims. Also, this court has
previously upheld the finding of the aggravating factor set forth
in Florida Statute 921.141(5) (e) where it was not shown that the
dominant or only motive for murder was the elimination of

witnesses. In Bolender v. State, 422 So.2d 833 (Fla. 1982), this

court upheld the finding that murders were committed for the
purpose of avoiding or preventing a lawful arrest where the
victims were murdered partially to prevent retaliation but also
to prevent arrest. 1Id. at 838. Therefore, although the murders
of the three victims in the instant cause were committed in part
because of the fear of recognition and risk of arrest, proof of
the requisite intent to avoid arrest and detection is very strong
in light of the undisputed fact that one of the victims
recognized the appellant. The trial court, therefore, properly
found the existence of the aggravating circumstance set forth in

Florida Statute 921.141(5) (e).
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C.

Whether the Trial Court Erred in Finding as

an Aggravating Circumstance that the Murders

were Especially Heinous, Atrocious, or Cruel.
Appellant next contends tht the trial court improperly

found that the murders were especially heinous, atrocious, or

cruel. He relies upon Cooper v. State, 336 So.2d 1133 (Fla.

1976), wherein this Honorable Court held that the aggravating
circumstance set forth in Florida Statute 921.141(5) (h) was
improperly found where the victim was killed instantaneously. 1In
the instant case, however, there was testimony adduced during
trial that two of the victims could have lived for up to two
minutes after being shot (R 2052, 2070-2072), while death to the
third victim might have been instantaneous if the shot to that
victim's head was the first shot fired at that victim (R 2071).
Unlike Cooper, there was no evidence that the victims died
instantaneously and without pain. However, more factors are
present in this case to uphold the trial court's finding that the
murders were especially heinous, atrocious, or cruel.

The trial court specifically found that the victims were
laid face down and their hands were bound. They were in a
helpless condition and were aware of their impending death (R

360). In Jones v. State, 411 So.2d 165 (Fla. 1982), this

Honorable Court upheld the finding that the murder was especially
heinous, atrocious, or cruel where the defendant therein ignored
the victim's plea to be spared and shot him to death in the style

of an excution. 1d. at 169. 1In the instant case, testimony was
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presented by the State which showed that one of the victims was
begging for his life at the time he was executed (R 2557). 1In

Steinhorst v. State, supra, three victims were bound and gagged

and confined in a small van with the body of an already murdered
victim. There, as in the instant case, the victims were not
blindfolded and they were able to feel their impending death.

Here, as in Steinhorst, the terror experienced by the last

remaining victim is unimaginable. Similarily, in Routly v.

State, supra, this court distinguished Cooper, supra, and noted

that the aggravating factor set forth in Florida Statute
921.141(5) (h) has been upheld even where the victim died
instantaneously. This court determined that before such an
instantaneous death occurred, the victim was subjected to agony
over the prospect that death would soon occur. Also, in White v,
State, 403 So.2d 331 (Fla. 1981), cited by appellant in his brief
at page 35, this Honorable Court upheld the finding of the
aggravating factor set forth in Section 921.141(5) (h) where six

victims were slaughtered. See also Henderson v. State, supra.

Thus, it is apparent that a review of a precedents established by
this Honorable Court concerning heinous, atrocious, and cruel
capital felonies mandates affirmance of the trial court's finding
of this aggravating factor at the case at bar.

D.

Whether the Trial Court Erred by Finding the
Presence of Two Aggravating Circumstances
Based Upon the Same Facts.

Appellant next argues that the trial court improperly
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doubled two aggravating circumstances where the court found that

appellant was previously convicted of another capital felony and

that the capital felonies were heinous, atrocious and cruel. He

argues that those two aggravating circumstances are supported by

the same facts and, therefore, cannot stand. Appellant is simply
mistaken and his point is totally without merit.

Appellant fails to observe that the trial court's findings
with respect to the aggravating circumstance of heinous,
atrocious and cruel was not limited merely to the fact that three
persons were slaughtered. As discussed immediately above, the
court found that the victims were laid down on the floor with
their hands bound in a helpless condition and were made aware
that they were about to be killed. The court was primarily
concerned with the horror, fear and terror prior to death
experienced by the victims. In other words, the trial court's
findings with respect to whether the crimes were heinous,
atrocious or cruel focused upon the manner in which the victims
were killed and the native of the murders and not simply on the
fact that three persons were slaughtered. Therefore, it is
absolutely clear that the trial court did not improperly double
the aggravating circumstances.

E.

Whether the Trial Court Erred by Rejecting
the Mitigating Circumstance that Appellant
has No Significant History of Prior Criminal
Activity.

For several reasons, appellant contends that the trial court
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improperly rejected the mitigating circumstance that appellant
had no significant history of prior criminal activity. At the
outset, it must be observed that it is absolutely irrelevant that
appellant had no prior criminal convictions. The mitigating
circumstance set forth in Florida Statute 921.141(6) (a) does not
require convictions in order to show past criminal history.

Washington v. State, supra at 666-667. Thus, it was still

permissible for the State to offer evidence in rebuttal to show
that appellant had, indeed, a significant history of prior
criminal activity.

Appellant concedes that evidence was adduced to show that
appellant sold two ounces of marijuana to a friend (R 2608-2609).
At the time appellant sold these two ounces to John Soul, Mr.
Soul observed that appellant had approximately half a pound of
marijuana (R 2609). The State also adduced evidence that
appellant was in possession of seven bales of marijuana obtained
during a burglary of the Citrus County Sherriffs Department
warehouse (R 2607-2608). Appellant had, along with co-defendant
Richard Cooper, committed that burglary (R 2608). Appellant
argues that this testimony was inadmissible hearsay and that his
right to confrontation was contravened by admission of that
evidence. However, appellant made no specific objection on the
basis of a lack of confrontation, nor did appellant object that

the evidence adduced violated the precepts of Gardner v. Florida,

430 U.S. 349, 97 s.Ct. 1197, 51 L.Ed.2d 393 (1971). Appellant

made no Gardner challenge inasmuch as it appears that defense
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counsel was provided with Mr. Soul's name (R 231). In any event,
inasmuch as our death penalty statute permits consideration of
hearsay evidence and because appellant failed to raise the proper
objection or show that he was denied the opportunity to rebut the
hearsay evidence, the trial court properly considered appellant's
drug-related history and the burglary.

Appellant also argues that the trial court applied an
improper standard in rejecting the mitigating circumstance of no
significant history of criminal activity. Appellant has simply
miscontrued the court's statements. Contrary to appellant's
argument, the trial court did not require appellant to establish
that he had committed "absolutely no prior criminal act of any
kind" (R 362). The court was merely noting that even if the
mitigating circumstance was established it would in no way be of
sufficient weight to overcome the aggravating circumstances
already found by the court.

The criminal activity established by the State at the
penalty phase was sufficient to enable the trial court to find
that appellant had a significant criminal history. However, even
if this Honorable Court should deem otherwise, it is apparent
that the trial court has already established that the existence
of that mitigating circumstance would in no way have affected the
imposition of the death penalties inasmuch as the establishment
of that mitigating circumstance could not outweigh the

aggravating circumstances.
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® r.
Whether the Trial Court Erred by Referring to
the Absence of Remorse when Rejecting
Mitigating Circumstances.

Appellant next contends the trial court erred by considering
appellant's lack of remorse. He argues that the trial court
improperly weighed lack of remorse and, in essence, treated the
lack of remorse as an aggravating circumstance. In so

contending, appellant relies on this Honorable Court's decision

in Pope v. State, 441 So.2d 1073 (Fla. 1983). 1In Pope, this

court determined that lack of remorse may not be considered as an
aggravating circumstance or in enhancement of a proper statutory

aggravating circumstance. However, in Agan v. State, 445 So.2d

326 (Fla. 1983), this Honorable Court determined that it is
. permissible to consider lack of remorse to negate mitigation.

That is precisely what the trial court has done sub judice.

While service in the Armed Forces might have resulted in a
mitigating circumstance being established, that mitigating
circumstance was negated by appellant's lack of remorse. Such a
finding is sanctioned by this court's holding in Agan. No error
is present here.

G.

Whether the Trial Court Erred by Failing to
Consider Relevant Non-Statutory Mitigating
Circumstances,
Appellant lastly complains that the trial court failed to
consider certain non-statutory mitigating circumstances. For the
reasons expressed below, appellant's point has no merit.
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Pursuant to the United States Supreme Court opinions in both

Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973

(1978), and Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71

L.Ed.2d 1 (1982), appellant was allowed to present and argue any
factor he felt was mitigating. The jury was instructed to
consider any other aspect of appellants character or record or
any other circumstance of the offense (R 2677). The jury
recommended three sentences of death by votes of 11-1, 11-1, and
12-0. The trial court after hearing all of the evidence and
arguments also indicated that "there are no mitigating

circumstances”" (R 357). 1In Smith v. State, 407 So.2d 894 (Fla.

1981), this court relied on the decision in Lucas v. State,

supra, wherein this court determined:

...The jury and the judge heard the
testimony, and apparently concluded that the
testimony should be given little or no weight
in their decisions. We find nothing in the
record which compels a different result.

(Smith at 902)
There is no reason to believe the trial court did not follow his
own instructions and consider all evidence presented in
mitigation.

In Dobbert v. Strickland, 718 F.2d 1518 (11th Cir. 1983),

the court held:

...The fact that the sentencing order does
not refer to the specific types of
non-statutory "mitigating" evidence
petitioner introduced indicates only the
trial court's finding the evidence was not
mitigating, not that such evidence was not
considered. (Texted at 1524)

Sub judice, the trial court found that there were no mitigating
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circumstances and such a finding reflects merely that the
evidence was not mitigating, not that the trial court failed to

consider all the evidence presented. See also Davis v. State,

So.2d (Fla. 1984), Case No. 63,374, Opinion Filed October

4, 1984 [9 F.L.W. 430]. The trial court committed no error.
Inasmuch as the trial court properly applied the Florida

death penalty statute, the three death sentences imposed upon

appellant were constitutionally rendered.
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‘ CONCLUSION
Based upon the foregoing reasons, arguments, and
authorities, the convictions and sentences of death imposed upon
appellant should be affirmed.
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