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•� 
ISSUE VI.� 

THE TRIAL COURT ERRED BY REFUSING 
TO INSTRUCT THE ADVISORY JURY THAT 
THEY COULD CONSIDER THE APPELLANT'S 
AGE AS A MITIGATING CIRCUMSTANCE.� 

The defense requested the trial court to instruct the 

jury that they could consider the Appellant's age as a statutory 

mitigating circumstance. (R2497) This request was improperly 

denied. 

The age of the Appellant at the time of the crime is a 

statutory mitigating circumstance. §921.l4l(6)(g), Fla.Stat. 

(1983). This Court has held that there is "no per se rule" whiC;h 

pinpoints a particular age as a factor in mitigation. Peek v. 

State, 395 So.2d 492,498 (Fla.1980). While the trial judge in 

this case may have personally felt that the Appellant's age of 

• twenty four years was not a mitigating factor, he had no legal 

authority to preclude the advisory jury from so considering it. 

As this Court stated in Cooper v. State, 336 So.2d 1133,1139-1140 

(Fla.1976): 

If the advisory function were to be so limited 
initially because the jury could only consider 
those mitigating and aggravating circumstances 
which the trial judge decided to be appropriate 
in a particular case, the statutory scheme 
would be distorted. 

Therefore, because the trial judge improperly precluded 

the jury from considering the Appellant's age as a statutory 

mitigating circumstance, Jason Walton's death sentence should be 

vacated and this cause remanded for resentencing with directions 

to impanel a new advisory jury. 

•� 
-30­



• 
ISSUE VII . 

THE TRIAL COURT ERRED BY SENTENCING 
JASON WALTON TO DEATH BECAUSE THE 
PENALTY WEIGHING PROCESS INCLUDED 
INAPPLICABLE AGGRAVATING CIRCUM­
STANCES AND EXCLUDED APPLICABLE 
MITIGATING CIRCUMSTANCES THEREBY 
RENDERING THE APPELLANT'S DEATH 
SENTENCE UNCONSTITUTIONAL UNDER THE 
EIGHTH AND FOURTEENTH AMENDMENTS 
TO THE UNITED STATES CONSTITUTION. 

The record reveals that the trial court improperly 

applied the Florida death penalty statute (§92l.l4l, Fla.Stat. 

(1983)) by erroneously finding three inapplicable aggravating 

circumstances; doubling two aggravating circumstances; injecting 

the element of lack of remorse into the weighing process; and 

excluding several mitigating circumstances. The trial court's 

misapplication of the statute rendered Jason Walton's death sen­

• tence arbitrary and capricious in violation of the Eighth and 

Fourteenth Amendments. Proffitt v. Florida, 428 U.S. 242, 96 

S.Ct. 2960, 49 L.Ed.2d 913 (1976). 

A. 

The Trial Court Erred In Finding As An Aggra­
vating Circumstance That The Capital Felony 
Was Committed In The Course Of A Kidnapping. 

It is well-settled that aggravating circumstances must 

be proved beyond a reasonable doubt before being considered in 

sentencing. State v. Dixon, 283 So.2d 1 (F1a.1973). In the 

present case, the trial court found as an aggravating factor that 

the capital felony was committed in the course of a kidnapping. 

Because the offense of kidnapping was not proven beyond a reasonable 

• doubt, the trial court's consideration of this aggravating circum­

stance was error. 
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The Appellant was not charged with kidnapping and the 

4It jury was not instructed upon this offense during the guilt phase 

of trial. However, at the penalty phase, the prosecutor requested 

that the advisory jury be instructed that they could consider as 

an aggravating circumstance that the capital felony was committed 

in the course of a kidnapping. The prosecutor explained that he 

was requesting a kidnapping instruction, rather than the under­

lying felony murder charge of robbery, "[T]o prevent any stacking 

problems."~./ (R2482) The instruction was given over defense ob­

jection. 

The jury was specifically instructed with respect to 

kidnapping with intent to inflict bodily harm or terrorize, pur­

suant to subsection (1)(a)(3) of 787.1, Florida Statutes (1983). 

This is also the specific intent which was found by the trial 

4It court: 

Specifically, CHRIS FRIDELLA was kidnapped ... 
He was so confined with intent to terrorize 
his father, STEVEN FRIDELLA. 

(R359) The court reasoned that Chris Fridella's "confinement and 

segregation when he was moved from the bedroom to the bathroom was 

in part done to terrorize his father and reduce or make it less 

likely that the father would resist during the course of the par­

ticular events." (R359) 

The foregoing finding is not supported by the evidence. 

There was absolutely no evidence that Chris Fridella was threatened, 

~/ The jury was also instructed upon, and the trial court found, 
the aggravating circumstance of commission of the capital felony 
for pecuniary gain. (R360,2675)

4It 
-32­



nor� was there any evidence that Steven Fridella was threatened 

~	 with harm to his son. To the contrary, the only evidence relating 

to this issue indicated that Chris Fridella was confined in the 

bathroom so that no harm would come to him. Significantly, this 

evidence was elicited by the prosecutor during his examination of 

the arresting officer, detective Halliday: 

Q.� Why did the defendant say that the little 
boy was put in the bathroom? 

A.� He said he didn't want any harm to come to 
the little boy. 

(R2131) Equally significant is the fact that this evidence was 

incorporated in the court's findings: 

A part of a previously determined plan was at 
least to rob for money or drugs ....As part of 
the plan, no harm was to come to CHRIS. 

• 
(R358) 

For these reasons, the court's finding that Chris 

Fridella was kidnapped, premised as it was upon the intent to 

terrorize,� constituted error. Since it is impossible to determine 

how much weight either the judge or the advisory jury may have 

given to this improper aggravating circumstance, Jason Walton's 

sentence must be vacated and this cause remanded for resentencing 

with directions to impanel a new advisory jury. 

B. 

The Trial Court Erred In Finding As An Ag­
gravating� Circumstance That The Capital 
Felony Was� Committed For The Purpose Of 
Avoiding Arrest. 

The trial� court concluded that the murders were motivated 

"in part"� by the risk of arrest, reasoning that the Appellant had 

~ 
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been recognized by one of the victims. (R360) As the court noted: 

• The evidence clearly indicates at a minimum, 
one of the victims recognized JASON D. WALTON 
in spite of the mask. After the recognition, 
a conversation between Cooper and Walton 
shows that a conscious decision was made that 
the victims would be executed. 

(R358-359) However, the reasoning underlying the court's conclu­

sion that the capital felony was committed for the purpose of 

avoiding arrest is expressly contradicted by the court's subsequent 

findings: 

[T]his Court's further finding that to and 
beyond every reasonable doubt the initial 
plan was to execute the victims .... It is clear 
that there was no attempt on the part of JASON 

• 

D. WALTON to disguise his voice and because of 
his prior acquaintance with some of the vic­
tims, he faced the initial risk of being rec­
ognized in spite of the mask ... [T]he Court 
finds that the death and execution of each of 
the victims was coldly planned, premeditated 
and calculat.ed prioy to the murderers entry 
into the premises. Emphasis added] 

(R362) 

From the foregoing comments, it is clear that the trial 

court used contradictory findings to support the presence of two 

different aggravating circumstances. On the one hand, the court 

concluded that the murders were motivated by the risk of arrest, 

reasoning that the intent to kill arose after the Appellant was 

recognized. On the other hand, the court found that the murders 

were cold and calculated, reasoning that the decision to kill was 

part of the initial plan. 

It is well-settled that aggravating circumstances must 

be proved beyond a reasonable doubt. State v. Dixon, 238 So.2d 1 

• 
(Fla.1973). This Court has held that an intent to avoid arrest 

is not present unless it is clearly shown that the dominant or 
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only motive for the murder was the elimination of witnesses. 

~ Menendez v. State, 368 So.2d 1278 (F1a.1979). 

In light of the trial court's contradictory findings in 

this case, it is apparent that the proof of the requisite intent 

to avoid arrest was not sufficiently clear to establish this ag­

gravating circumstance beyond a reasonable doubt. 

C. 

The Trial Court Erred In Finding As An Ag­
gravating Circumstance That The Murder Was 
Especially Heinous, Atrocious, Or Cruel. 

This Court has held that the aggravating circumstance 

of "heinous, atrocious, or cruel" contemplates the conscienceless, 

pitiless crime which is unnecessarily torturous to the victim. 

Cooper v. State, 336 So.2d 1133 (Fla.1976) In Cooper, this Court 

~	 held that this aggravating circumstance was improperly found where 

the victim was killed instantaneously. 

Similarly, in the present case, the victims' deaths 

were almost instantaneous. (R2070-207l) Moreover, the victims 

were neither tortured nor taunted prior to the murders, and the 

whole incident was relatively brief. Compare,· White v. State, 

403 So.2d 331 (F1a.198l). 

For these reasons, the trial court erred in finding 

that the capital felonies were especially heinous, atrocious, or 

cruel. 

D. 

The Trial Court Erred By Finding The Pres­
ence Of Two Aggravating Circumstances Based 
Upon The Same Facts. 

~ 
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The trial� court found that the Appellant was previously 

~	 convicted of another capital felony on the basis of the Appellant's 

three contemporaneous first degree murder convictions in this 

case. While this finding was proper under Florida law (Fitzpatrick 

v. State, 437 So.2d 1072 (Fla.1983», the trial court erred by 

finding that the capital felony was heinous and atrocious on the 

basis of the same facts. 

In finding the presence of the aggravating circumstance 

heinous and atrocious. the trial court emphasized: 

(T]here was not one person executed, but three 
persons slaughtered. 

(R36l) Thus, the fact that three persons were killed not only 

constituted the basis for the court's finding that the Appellant 

had previously been convicted of another capital felony, but was 

also an integral part of the court's conclusion that the felony 
~ 

was heinous and atrocious. This constituted an improper doubling 

of aggravating circumstances based upon the same facts. See 

Provence v. State, 337 So.2d 783 (Fla.1976). 

E. 

The Trial Court Erred By Rejecting The 
Appellant's Lack Of A Prior Criminal Record 
As A Statutory Mitigating Circumstance. 

The trial court specifically found that the "defendant 

has no history of any substantial criminal convictions." (R362) 

Nevertheless, the court concluded that the statutory mitigating 

circumstance of no significant history of prior criminal activity 

was not established. (R362) This conclusion was erroneous. 

Initially� it is necessary to emphasize certain defects 

~ in the trial court's findings with respect to this statutory miti­
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•� 
gating circumstance. First, a rap sheet was admitted into evi­�

dence which indicated not only that the Appellant had no "substan­�

tial criminal convictions," but that the Appellant had absolutely 

no prior criminal record either as an adult or a juvenile. (R2565­

2566,364G) The prosecution was unable to offer any evidence to 

rebut this fact. Second, the trial judge cited no facts to 

support his conclusion that the Appellant "did not establish lack 

of criminal history." (R362) This omission makes any meaningful 

review of the trial court's finding virtually impossible. 

•� 

Concededly, the prosecution did offer evidence that the� 

Appellant had sold two ounces of marijuana to a friend. However,� 

such evidence certainly was insufficient to overcome the fact� 

that the Appellant had no significant history of criminal activity.� 

§92l.l4l(6)(a), Fla.Stat. (1983).� 

The prosecution also offered hearsay testimony in an 

attempt to establish that the Appellant had been in possession of 

several bales of marijuana allegedly taken during a burglary of 

the Citrus County Sheriff's Department warehouse. (R2605-2608) 

However, if the trial court considered this hearsay evidence in 

rejecting the mitigating circumstance, then the trial court's 

finding contravened the Appellant's constitutional right to con­

frontation. See Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 1197, 

51 L.Ed.2d 393 (1971). 

Finally, a review of the trial court's finding reveals 

that the court applied an improper standard in rejecting the 

mitigating circumstance of no significant history of criminal 

• activity. After concluding that the Appellant failed to establish 

"lack of criminal history," the court further stated: 
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Assuming however, that it were shown that 

• up to this date there was absolutely no 
criminal act of any kind by the defendant, 
and the above mitigating circumstance was 
established, this Court is of the opinion 
it would no way be of sufficient weight or 
consequence to overcome the aggravating 
circumstance established. [Emphasis added] 

(R362) From the foregoing comments, it is clear that the court 

was requiring the Appellant to establish that he had committed 

"absolutely no prior criminal act of any kind." However, the 

standard is not lack of any criminal history as applied by the 

trial court, but lack of significant criminal history as mandated 

by the statute. §921.141(6)(a), F1a.Stat. (1983). 

Therefore, because the trial court misapplied the statu­

tory mitigating circumstance of lack of significant criminal 

history and erroneously rejected this mitigating factor, Jason 

Walton's sentence should be vacated. 

F. 

The Trial Court Erred By Weighing The Factor 
Of Lack Of Remorse Against The Mitigating 
Circumstance Of The Appellant's Honorable 
Service In The United States Army. 

The trial court noted that the Appellant's honorable 

service in the United States Army was a potential mitigating 

factor.~/ However, after weighing this mitigating circumstance 

against a finding that the Appellant lacked remorse, the court 

concluded that no mitigation was present. The court's injection 

~/ This Court has recognized that prior military service is a 
mitigating circumstance. Halliwell v. State, 323 So.2d 557,561 
(F1a.1975), Pope v. State, 441 So.2d 1073,1076 (F1a.1983) . 
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•� 

of this finding into the weighing process constituted prejudicial 

error. 

In Pope v. State, 441 So.2d 1073,1078 (Fla.1983) , this 

Court stated: 

[W]e hold that henceforth lack of remorse 
should have no place in the consideration 
of aggravating factors. Any convincing evi­
dence of remorse may properly be considered 
in mitigation of the sentence, but absence 
of remorse should not be weighed either as 
an aggravating factor nor as an enhancement 
of an aggravating factor. 

The record reveals that the trial court in this case placed re­

peated emphasis on the Appellant's lack of remorse and improperly 

weighed this finding against the mitigating circumstance of the 

Appellant's prior military service: 

While he has been a serviceman, the record 
indicates that he is without remorse .... Re 
was so remorseless that apparently without 
qualm, after the crime the defendant pur­
chased the vehicle of one of the decedents. 
The terms "callous" and "remorseless" in this 
Court's opinion. aptly fit his character and 
there is no real mitigation present in these 
matters. 

(R362-363) Thus. the trial court weighed the Appellant's prior 

military service against a finding that the Appellant lacked 

remorse and concluded that no mitigation was present. 

By injecting this finding into the weighing process, 

the trial court, in effect, treated the lack of remorse as an 

aggravating circumstance. The weighing of the Appellant's lack 

of remorse against the mitigating circumstance of prior military 

service distinguishes this case from Agan v. State, 445 So.2d 

326 (Fla.1983). In Agan, this Court upheld the Appellant's death 

penalty even though the trial court had mentioned the Appellant's 
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lack of remorse in connection with the fact that there were no 

~	 mitigating circumstances. Unlike Agan, there was a mitigating 

circumstance in this case which the trial court improperly found 

to be outweighed by the Appellant's lack of remorse. 

Therefore, because the injection of lack of remorse 

into the weighing process violated this Court's decision in Pope 

v. State and prejudiced the Appellant, Jason Walton's sentence 

should be vacated. 

G. 

The Trial Court Erred By Failing To Consider� 
Relevant Non-Statutory Mitigating Circumstances.� 

The Supreme Court has emphasized that decisions to im­�

• 
pose the death penalty must focus on the character and record of 

the particular defendant, as well as the circumstances of the 

capital felony. Lockett v. Ohio, 438 u.S. 586, 98 S.Ct. 2954, 

57 L.Ed.2d 973 (1978). Accordingly, the trial court is required 

to consider and weigh as a mitigating factor any aspect of the 

defendant's character or record that the defendant proffers as a 

basis for� a sentence less than death. Eddings v. Oklahoma, 455 

U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982). Moreover, to insure 

meaningful appellate review, the trial court is required to 

articulate the mitigating and aggravating circumstances it 

considered at sentencing. State v. Dixon, 283 So.2d 1 (Fla.1983). 

In the present case, evidence was introduced at sen­

tencing relating to the Appellant's non-violent character and his 

record of gainful employment. These factors were relevant non­

• statutory mitigating circumstances. See Washington v. State, 432 
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• 
So.2d 44,48 (Fla.1983). Wilson v. State, 436 So.2d 908,913 (Fla . 

1983), Justice McDonald dissenting. 

Several witnesses described the Appellant as a non­

violent person. (R2567-2568,2778,2584-2585,2593-2594) The evidence 

further established that the Appellant had been steadily employed 

for the preceding two years at Pall Pneumatic Products Company. 

(R364J,2577) Despite this mitigating evidence, the trial judge 

made no mention of these factors in his findings of fact to support 

the death penalty. (R357-363) 

• 

In Ross v. State, 386 So.2d 1188 (Fla.1980) , the trial 

judge found that there were "no mitigating circumstances which 

outweigh the aforementioned aggravating circumstances," but failed 

to specify what mitigating circumstances he considered. On 

appeal, this Court vacated the Appellant's death sentence and 

remanded the case for resentencing, reasoning that the trial judge 

failed to discharge his responsibility of articulating the miti­

gating circumstances which were considered. This reasoning is 

equally applicable to the instant case. 

Therefore, Jason Walton's death sentence should be 

vacated. 

Surrnnary 

The foregoing misapplications of the Florida death 

penalty statute render' Jason Walton's death sentence unconstitu­

tional in violation of the Eighth and Fourteenth Amendments. See 

Proffitt v. Florida, 428 u.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913 

(1976); State v. Dixon, 283 So.2d 1 (Fla.1973), cert.den., 416 

• u.S. 943 . 
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• 
CONCLUSION 

For the foregoing reasons, Jason Walton requests this 

Honorable Court to reverse his convictions and vacate his sentence 

of death. 

Respectfully submitted, 

JAMES MARION MOORMAN 
PUBLIC DEFENDER 
TENTH JUDICIAL CIRCUIT 

~ /'" 4~BY: /,/ /~--
GARY~TERSON 
Assistant Public Defender 

Hall of Justice Building 
455 North Broadway Avenue 
Bartow, Florida 33830-3798 
(813)533-0931 or 533-1184 
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