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In affirming the summary judgment, the Supreme Court of
Wisconsin initially noted that it is widely recognized that a
fidelity insurer may be subrogated to an insured bank's rights
against the defaulting employee and against negligent third-
parties, but that no court had yet considered whether a
subrogation action could be maintained by such an insurer against
its own insured's board of directors for alleged ordinary negli-
gence in the conduct of their supervisory duties. The Court then
held that the balance of equities precluded the bonding com-
panies' subrogation action against the directors:

[Tlhe existence of a claim in favor of a bank

against its officers and directors is not

conclusive of the right of a fidelity insurer

to be subrogated to that claim. A fidelity

insurer will not be subrogated to the rights

of its insured unless the equities in favor

of the fidelity insurer are greater than

those of the person against whom subrogation

is 1invoked. Liberty Mut. Ins. Co. v.

Kleinman, 149 Cal. App.2d 404, 308 P.2d 347,

348 (1957); see generally, Annot. 95 A.L.R.

271 (1935). We hold that the balance of

equities in this case will not permit the

fidelity insurer to be subrogated to the

insured's claim of negligence against its own

directors.

Hansen, 267 N.W. 24 at 371.

In its position as Dixie WNational Bank's fidelity
insurer, Employers cannot assert, via a subrogation action, the
directors' negligence as a basis for recouping payment to the
Bank on its bond since any such alleged negligence is and should
be deemed to be one of the very risks assumed by Employers

pursuant to its insurance agreement.
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A fundamental principle of insurance law is that a
fidelity insurer cannot avoid liability on a bond by asserting
that its insured negligently caused the loss. See, e.g., First

National Bank of Fort Walton Beach v. United States Fidelity and

Guaranty Co., 416 F.2d 52 (5th Cir. 1969). Closely on point is

Fidelity & Deposit Co. v. Courtney, 186 U.S. 342 (1902), in which

the United States Supreme Court rejected a bonding company's
defense to an action by an insured bank for payment on a fidelity
bond based on the alleged failure of the bank's board of

directors to properly supervise a dishonest bank executive. The

Supreme Court reasoned as follows:

It is well settled that in the absence of
express agreement, the surety of a bond given
to a corporation, as a condition for the
faithful performance of an employee of his
duties, is not relieved from liability for a
loss within the condition of the bond by
reason of the laches or neglect of the board
of directors, not amounting to fraud or bad
faith. . . .

Fidelity, 186 U.S. at 360.

See also Mutual Loan & Building Assoc. v. Price, 16

Fla. 204 (1877). Cf. Miami Nat. Bank v. Pennsylvania Ins. Co.,

315 F.Supp. 858 (S.D. Fla. 1970).

In First National Bank of Columbus v. Hansen, supra,

the Wisconsin Supreme Court correctly concluded that a fidelity
insurer such as appellant Employers should not only be barred
from asserting the negligence of its own insured bank as a de-

fense to its liability to the bank on a fidelity bond, but should
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also be precluded from asserting such negligence as a basis for
subrogation recovery against the insured's directors:

Though the bonding companies do not here
assert the negligence of ., . . directors as a
defense to liability upon the bond, the fact
that the negligence of the bank's agents is a
risk assumed by the fidelity insurer in ex-
change for the premium also enters into the
balance of equities in determining whether a
right of subrogation 1is appropriate. The
bonding companies have assumed the risk of
that negligence which is imputable to the
bank, and we conclude, therefore, that the
bonding companies may not avoid that risk
simply by paying on the bond and suing these
officers and directors as individuals there-
after.

267 N.W. 24 at 372,

In ruling against the fidelity bond insurers, the
Hansen court also held that the judicial system is not bound by
any rigid "legal" rules which might result in a bank's directors
being considered as separate entities from the bank itself when
they are treated by insurers as targets for subrogation claims.
It, instead, properly concluded that the courts can take notice
that a bank qua a bank can only operate through the actions of
its board of directors and determined that the directors are the
bank for subrogation purposes:

We think the equitable principles which deny

an insurer the right of subrogation against

its own insured are also applicable here. 1In

this case, the negligence of the bank 1in

permitting Hansen's wrongful acts to go un-

discovered 1is but the negligence of its

officers and directors whose duty is to

supervise the operations of the bank. Since

the bonding companies have no claim based on
negligence against the bank, we hold that
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equity will not permit the fidelity insurer

to avoid that result by suing the officers

and directors individually.

Hansen, 267 N.W.2d at 372.

The concept in Hansen that directors should be con-
sidered inseparable from an insured corporation with respect to
fidelity bonds is far from unique. For example, in connection
with the termination clause of such a bond, knowledge of the
directors of a dishonest act by an employee covered by the bond

constitutes knowledge of the insured and thus terminates the bond

as to the dishonest employee. Fidelity & Deposit Co. v.

Courtney, 186 U.S. 341 (1902); First National Bank of Sikeston v.

Transamerica Ins. Co., 514 F.2d 981 (8th Cir. 1975); Central

Progressive Bank v. Fireman's Fund Ins. Co., 658 F.2d 377 (5th

Cir. 198l1). Similarly, dishonest acts by directors can be
imputed to and constitute dishonest acts by the insured
corporation itself and thus the insured may be estopped from

recovering under the fidelity bond. See Levey v. Jamison, 82

F.2d 958 (4th Cir. 1936); Couch on Insurance 2nd §46:232 (1982);

Appleman, Insurance Law and Practice, §5678 (1981).5

5 In its 1Initial Brief of Appellee, Employers has cited
exclusion 2(d) of the policy, which excludes the acts of the
directors from coverage under the bond, to somehow justify
its assertion that the instant litigation does not run afoul
of the rule prohibiting an insurance company from suing its
own insured. Employers does not point out, however, that
the directors' acts are excluded from the coverage afforded
to the bank under the bond in order to prevent the bank from

(Cont'd next page)
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In its Initial Brief of Appellant, Employers does not
and cannot deny that the Hansen case is virtually identical to
the instant one. Instead, it argues that Florida law does not
follow Hansen under a balancing of the equities test. This
argument is contradicted by the many Florida cases which utilize
the balancing of equities in subrogation cases, including the

case of Ruwitch v. First National Bank of Miami, supra. In

Ruwitch, subrogation recovery was denied to a surety that insured
losses of a bank due to forgery for the same reasons that re-
covery was denied in Hansen and by a balancing of the equities:

The gquestion presented is whether or not INA
[the bank's insurer] by virtue of its right
to subrogation 1is entitled to Jjudgment.
« o We think this should be answered in
the negative.

INA was a surety for hire by the Bank and the
equitable maxim 'sureties are favored in the
law' has no application to a company in the
business of suretyship for hire. « « « As
such a surety, INA received premium payments
from the Bank, and in turn agreed to insure
the Bank upon the occurrence of certain
specific risks, such as forgery.

In 83 C.J.S. Subrogation §54, it is stated:

making claim under the bond for the acts of its directors,
who are the bank, as distinguished from the acts of the
bank's employees.

As discussed above, in numerous contexts, courts have

recognized that the directors are inseparable from the bank
in situations involving fidelity bonds.
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'The right to recover from a third person is
conditional on whether or not the right of
the one seeking subrogation is superior to
the equities of those against whom the right
is sought to be enforced, in contrast to the
right to recover from the principal, which is
absolute.' See also 50 Am.Jur. Subrogation
§111.

Ruwitch, 291 So.2d at 653.

In this regard, the case of Manufacturer's Bank v.

Transamerica Ins. Co., 568 F.Supp. 790 (E.D. Mo. 1983), relied

upon by Employers, should not be given any weight by this Court
because it arbitrarily takes the position that an insurer should
always be subrogated to the rights of its insureds as against
other parties. 1In doing so it ignores the fundamental principle
that each subrogation claim must be considered on an individual
basis and that courts must balance the equities in granting or
denying subrogation in each case. By taking such a position, the

Manufacturer's Bank case also ignores the Ruwitch v. First

National Bank of Miami case, holding that a balancing of the

equities is particularly applicable to fidelity insurers who are
paid to assume the risk of forgeries and embezzlements.

Any alleged doubt of Employers as to how a denial of
recovery by it against the directors and American Home can be
legally Jjustified 1is also totally dispelled by the Ruwitch
decision. In Ruwitch, the court refused to allow subrogation
recovery to the surety on the following rationale:

In our view, the equities of INA are not

superior to [defendants] who were acting as
guarantors. . . The 1liability of the
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LAW OFFICES OF FOWLER, WHITE, BURNETT, HURLEY, BANICK & STRICKROOT
A PROFESSIONAL ASSOCIATION, FIFTH FLOOR CITY NATIONAL BANK BUILDING, MIAM{, FLORIDA 33130




[defendants] is predicated on their contract
of guaranty; INA's 1liability to the Bank
arose out of the specific provision of the
policy covering forgery. Both parties were
secondarily liable for the actions of [the
forger] as they affected the bank.

291 So0.2d at 653 (emphasis added).

Here, the facts are even more compelling in favor of
both the directors and American Home than in Ruwitch because the
directors never guaranteed the acts of a defalcating employee.
It is axiomatic that directors are not guarantors of acts of a

bank's employees. Briggs wv. Spaulding, 141 U.S. 132 (1891).

Moreover, American Home can at most be secondarily liable for the

acts of the directors solely by virtue of its contractual
obligations as an insurer. Thus, in accordance with Ruwitch's

holdings, under no circumstances can it be found that Emplovyers'

rights are superior to the equities of either the directors or of

American Home as required in order for Employers to be entitled

to a judgment against them herein.

Just as in Hansen, the balance of the equities in the
instant case precludes Employers from being subrogated to any
claim the Bank may have had against its directors. The injustice
that would result from allowing Employers' actions is clear: any
insurance company undertaking to indemnify an insured under a
fidelity bond could nullify its bargained-for obligation by suing
the insured's board of directors for negligently permitting the

very act for which insurance is sought. As recognized in Hansen,
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the courts should not intervene to produce such unfair and un-

intended consequences.6

In effect, Employers seeks to make the directors co-sureties
with it on its bond. Article 7.5215 of the Interpretive
Rulings of the Comptroller of the Currency explicitly

states, however, that "[D]irectors should not serve as
sureties on such bonds". (R 874-875.)
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CONCLUSION

The federal district <court ©properly held that
Employers' attempt to evade equitable considerations by belatedly
asserting that it 1is a "conventional" subrogee was without
merit. The district court also properly determined that the
equitable principles applicable to subrogation claims require
that Employers not be allowed to nullify its bargained-for
obligation to insure against risks assumed by it through the ploy
of suing its insured's board of directors. Accordingly, both of
the questions certified to this Court should be answered in the
affirmative.

Respectfully submitted,
PREDDY, KUTNER & HARDY, P.A,

12th Floor - Concord Building
Miami, Florida 33130
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