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justly addressed within the context of a well reasoned theory of
collective liability.

The scope of potential liability is properly limited
under a theory of collective liability when the theory is con-
fined to its proper function - shifting the burden of proof of
~causation-in-fact from the plaintiff to the negligent defendants
who represent a substantial share of the market in which plain-
tiff was injured. Judge Edelstein addressed this problem in the
Dombroff order of August 3, 1981: "Plaintiff must join those
manufacturers of a substantial share of asbestos which
plaintiff's decedent might have been exposed to during i941-1945

at similar facilities. See Sindell, supra at 937." (A.12).

In fact, Judge Nesbitt himself admitted that the scope of liabi-
lity could be limited and "market share liability might be a bit
more palatable if the plaintiffs had the burden of establishing
at least some proximity to the defendants products.” 9 F.L.W. 544
n.3. Certainly Judge Nesbitt would accept a limit such as that
imposed by Judge Edelstein as a reasonable restriction on the
scope of liability of asbestos product manufacturers.

Similarly, the requirement suggested by Judge Edelstein
provides a reasonable ground for assessing moral blame. It is
significant that Judge Nesbitt relies on the dissenting opinion
of an intermediate appellate judge in Abel to bolster his argu-
ment that moral blame is dissipated under application of alter-
native liability. That dissenting argument was specifically
rejected by a unanimous decision when the Abel case reached the

Supreme Court of Michigan. 1In adopting the rule of Summers v.
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Tice to the context of DES litigation, the Michigan Supreme Court
reasoned:

[H]ere, each defendant was negligent toward a plaintiff,

but each defendant was not negligent toward each plain-

tiff. Thus, all defendants were not negligent toward
each plaintiff, and each defendant could not have caused
each plaintiff's injury.

Although the rationale of the alternative liability

theory in Summers is not squarely applicable to this DES

litigation, . . . The theory as first detailed in

Summers can nevertheless be tailored to accomodate the

unique facts of this case, and in fairness ought to be.
Abel, 343 N.W.2d at 172-73 (emphasis in original).

The Michigan Supreme Court thus concluded that moral
blame was equitably accessed under a theory of alternative liabi-
lity. Moral blame in the instant case is even more closely cir-
cumscribed than in Abel. Here, because the plaintiff was
repeatedly exposed to more than one asbestos product, the likeli-
hood that he was exposed to the products of each named defendant
is greatly increased.

Finally, Judge Nesbitt voiced his fear that the
"majority today further obliterates the distinction between
liability and damages." 9 F.L.W. 542, 1In this regard, he
correctly states that "the basic issue here is liability, not
apportionment of damages." Id. Once again, however, Judge
Nesbitt's criticism of the majority view has been recognized and
properly accomodated within the context of collective liability.
In both Abel and the Dombroff order of August 3, 1981, courts
were cognizant of the potential problem of merging liability with
apportionment of damages and devised a method for avoiding the

difficulty.
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In Dombroff, Judge Edelstein proposed the following:

The burden of apportionment among defendants is theirs,
Since plaintiff will be required to join those who have
a substantial share of the relevant market, there are no
due process problems in requiring each defendant to be
responsible for it's proportionate share of all the
plaintiff's injuries represented by each manufacturers
share of the relevant market.

Dombroff Order, pp. 11-12, (A.13-14).

Thus, he concluded that if, for example, the plaintiff joins
three manufacturers each of whom have 25 percent of the market
(for a total of 75 percent), each defendant is responsible for
1/3 of the plaintiff's total damages. Id. at p.8. In this way,
he clearly separated the liability and damages issue within the
context of market share theory - leaving the problem of appor-
tionment as an issue to be decided among the defendants out of
the context of the general litigation.

The Michigan Supreme Court in Abel adopted a more
straight forward view. It applied a more traditional alternative
liability theory to overcome the causation problem in DES litiga-
tion. Thus, it addressed the liability issue by shifting the
burden of proof on this issue of causation to the defendants. As
for apportionment of damages, it held that if a defendant could
not exonerate itself, it would be held joint and severally liable
for plaintiff's injury.

In sum, alternative liability will be applied in cases

in which all defendants have acted tortiously, but only

one unidentifiable defendant caused plaintiff's injury.

If a plaintiff brings all possible defendants into court

and establishes the other elements of the underlying

cause of action, the court should equitably shift the
onerous burden of causation in fact to the defendants.

If the defendants are unable to exonerate themselves,

joint and several liability results.

Abel, 343 N.W.2d at 174.
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In both Dombroff and Abel theories of collective liabi-
lity were adopted and applied without unnecessarily confusing the
issue of liability with that of damages. Each court recognized
that it is the issue of causation that is critical and that
apportionment of damages is best left to the defendants for their
own determination. A similar approach, as suggested by Judge
Nesbitt, would alleviate confusion in the instant case, and
should be adopted by this Court.®

(c) Practical considerations.

The "practical considerations" raised by Judge
Nesbitt addressed what he considered to be lack of definition and
unifdrmity and problems of proof surrounding the imposition of
market share liability. 1In fact, however, his major concern was
with the practicalities of apportioning damages.

The "lack of definition" cited by Judge Nesbitt is based
largely on his perception that the majority opinion merges liabi-
lity with damages in fashioning a theory of market share liabi-
lity. However, as discussed above, the Dombroff and Abel courts
provide helpful guidance in properly severing the issue of dama-
ges from liability., Moreover, the Dombroff order sets adaptable
guidelines as to what constitutes a substantial share of the

relevant market. See, Dombroff Order p. 10. (A.12).

6. Delegating apportionment of damages to the defendants in
asbestos litigation is further bolstered by recent developments

in asbestos settlement negotiations. Major asbestos manufacturers
have recently banded together as an industry to defend claims
filed against them. They have reached an "Agreement Concerning
Asbestos-Related Claims," referred to as "CPR." (A.16-63).
Allocation of damages can be easily undertaken at the claims
handling facility established under this Agreement. In fact, it
is issues such as apportionment of damages that form the very
reason for establishing the asbestos claims facility.
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Similarly, Judge Nesbitt's perceived "problems of proof"
focus on the practicalities of apportioning damages. Once again,
however, if the guidance of the Abel and Dombroff courts is
heeded, the "practical" problems of apportionment need not be the
concern of this court. As those two courts agreed, such issues
are best left to the defendants to decide among themselves.

Judge Nesbitt's perception of the lack of uniformity
among the courts is also misplaced. Market share liability is an
evolving application of alternative liability. The California
Supreme Court in Sindell was among the first to apply the theory.
See, discussion supra, pp. . However, the growing trend in
state courts is towards an adoption of some form of collective
liability in chemical injury cases. Thus Michigan (Abel),
Wisconsin (Collins), New Jersey (Ferrigno), New York (Biehler),
California (Sindell), South Dakota (McElhaney) and Texas (Hardy)
are among the states that have struggled with the issue of
proving causation in chemical injury cases and adopted some form
of collective liability. It is, by and large, the federal courts
that have declined to go forward on the issue. For most federal
courts consider themselves Erie-bound to await the guidance of
state law. See discussion, p. supra, note 4.

(d) Policy considerations.

From a policy point of view, the dissenting opinion
is in its broadest sense, "at war with at least the last hundred
years of judicial progress." Abel, 343 N.W.2d at 172. Clearly,
it is the overriding policy of the Florida courts that "the user
'

should be protected from unreasonably dangerous products...’
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West v. Caterpillar Tractor Co., Inc., supra at 86. Neverthe-

less, in his dissenting opinion, Judge Nesbitt raises issues of
policy that merit discussion.

It is his view, for example, that the adoption of
collective liability "encourages the injured party to become
lazy" and gives the plaintiff the freedom to select a defendant
"at random from throughout the country." Such statements,
however, simply mistate the facts. In order to hold a defendant
liable under any theory of collective liability, the plaintiff
must first show that the defendant has acted negligently and is

part of the relevant market. E.g., Sindell; Hardy; Abel. Far

from encouraging slothfulness, the plaintiff must fastidously
undertake discovery in an effort to establish which manufacturers
produced what products in certain parts of the country at a given
time. No defendant is randomly brought to the courthouse.

Furthermore, far from the suggestion of Judge Nesbitt,
asbestos products, like DES, are of a relatively fungible nature.
In the case of DES, the formula for the active ingredient in each
product was required by the Food and Drug Administration to be
the same. Ferrigno at 1311. However, the active ingredient was
the only aspect of the DES product which was standardized. Drug
companies produced DES under a variety of trade names and in a
variety of dosages and product forms.

Although there are four commercial forms of asbestos
fiber, each is virtually indistinguishable from the other by the

naked eye./ Additionally, each of these commercial forms of

/7. Those fibers which cause the most harm are microscopic. New
York Academy of Sciences, Cancer and the Worker, 37 (1977).
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asbestos cause disease. Special Report: Asbestos and Cancer, 92

CAN. MED. ASSN, J. 1020 (1965); cited in Comment, Asbestos
Litigation: The Dust Has Yet to Settle, 7 FORDHAM URBAN L,J. 55,

58 (1978). Thus, although the asbestos producers marketed a
variety of products, the "active ingredient," asbestos fibers,
contained therein are as indistinguishable in asbestos products
as the standardized active ingredient is in the DES products.
Further, the various types of asbestos products are uniden-
tifiable as to brand once they were removed from their cartons.
Many brands of asbestos products are substantially the same in
appearance with no distinguishing markings. Also, most asbestos
workers who perform "rip-out" work cannot possibly identify the
producers of the old asbestos materials which they remove because
the materials contain no distinctive markings. Thus, clearly,
the relatively fungible nature of asbestos and asbestos products
presents a problem of product identification almost identical to

that found in DES cases. C.f., Starling v. Seaboard Coast Line

Railroad, 533 F.Supp. 183 (S.D. Ga. 1982),

Finally, although Judge Nesbitt postures that the "deep
pocket" theory discourages the development of new products and
places the manufacturer in the position of an insurer, in fact,
the opposite is true. A collective theory of liability allows
the asbestos manufacturers to spread the cost of compensation
throughout the industry in those cases where no specific causa-
tive product can be identified. The industry, in turn, can
regain its loss by passing the cost back to the consumers of
their products. Far from insuring their products, asbestos manu-
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facturers are assured they will not be brought into any suit
until they have been proven to have acted negligently, and they
have not been able to exonerate themselves of liability. As the
Sindell court observed, an incentive for product safety naturally

results. Sindell at 936.

(d) The Elements of Collective Liability as Proposed by

Plaintiffs/Respondents.

Based on the foregoing, Plaintiffs/Respondents pro-
pose that this Court adopt a theory of collective liability as
follows:

(i) plaintiff files suit against what he believes to be a
substantial share of the manufacturers of asbestos products to
which he may have been exposed;

(ii) defendants be allowed to implead third parties if
there is a likelihood that plaintiff was exposed to the asbestos
insulation products of such third parties;

(iii) plaintiff proves by a preponderance that each defen-
dant was negligent in the manufacture, marketing or distribution
of asbestos insulation products;

(iv) plaintiff proves by a preponderance that the disease
forming the basis of his lawsuit was caused by his exposure to
asbestos insulation products;

(v) plaintiff proves by a prepondernace that the asbestos
insulation products of each defendant are a competent producing
cause of his injury;

(vi) plaintiff proves by a preponderance the extent of
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damages he has suffered;
‘ (vii) each defendant against who plaintiff previals on
Issues (iii) through (v) above be allowed to prove by a preponderance
that it did not manufacture, market or distribute any of the
asbestos insulation products to which plaintiff was exposed.
(This issue could easily be resolved on Summary Judgment - as
with the defendant manufacturer that can produce an affidavit
stating that it did not manufacture asbestos products until after

plaintiff was exposed. See Sindell at 930.);

(viii) each defendant failing to prevail on Issue (vii) above is

held jointly and severally liable for all of plaintiff's damages.

In this way, Florida law may be best adopted to shift
the burden of proof on causation to the defendant asbestos manu-
‘ facturer where the plaintiff is unable to satisfactorily prove
the precise tortfeasors that have caused his indivisible
asbestos-related injury. It is not proposed that damages be
apportioned according to market share for three separate and
distinct reasons: (i) no Florida precedent exists authorizing
such a division of damages, (ii) it is proof of causation and not
apportionment of damages that presents an unfair obstacle in
asbestos litigation, and (iii) joint and several liability was

pled by the plaintiffs throughout their complaint in this cause.
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CONCLUSION

WHEREFORE, based on the arguments and citations of
authority cited herein, Respondents urge that this Court adopt a
theory of market share liability in Florida to the extent that
the theory is invoked to shift the burden of proof of causation
from the plaintiffs to the defendants when the plaintiff cannot,
through no fault of his own, identify the manufacturers of the
product(s) that harmed him, The foregoing analysis has revealed
that such a rule is based on long standing principles of tort
law: concert of action and alternative liability. Both of these
doctrines have been long embraced by the Florida Courts.

Respondents do not urge that this Court apply market -
share analysis to apportionment of damages. No Florida precedent

‘ can be cited to support such apportionment, and such has not been
pled or argued by the Respondents. Moreover, it is not damages,
but issues of causation that present onerous problems of proof in
asbestos litigation. There is no reason to abandon the long

standing rule of joint and several liability among joint tortfeasors.
Respectfully submitted,
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