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•� 
A federal district court in Texas initially reached a 

• contrary result, in giving preliminary approval to the market 

'. 
share liability approach by ordering that one of the defendants 

could take discovery from the others relating to market share 

information. Hardy v. Johns-Manville Sales Corp., 509 F. Supp. 

1353 (E.D. Tex. 1981). However, the court in Hardy specifically 

stated that it was "not thrust in the position of making a final 

• adjudication of whether market share is applicable." 509 F.Supp. 

at 1355. Furthermore, even the Hardy court later rejected the 

market share approach (see Sept. 28, 1982 order in Hardy v. 

• Johns-Manville, contained in appendix to this brief). 

The most recent pronouncement on this subject comes 

from the Supreme Court of Missouri in zafft v. Eli Lilly & Co., .- Case Number 65685 (Mo., September 11, 1984) • A copy of this 

opinion is included in the appendix to this brief. Zafft is a 

DES case, in which the court addressed the four theories of 

• enterprise liability which are most often asserted by plaintiffs 

in such cases: alternative liability, concert of action, indus­

try-wide or enterprise liability and market share liability. The 

• court determined that none of the theories would be adopted, 

notwithstanding that the DES plaintiff claimed that she could not 

prove which of the several defendants manufactured the DES 

• ingested by her mother. Particularly relevant is the court's 

discussion of market share liability. The court summarized its 

position as follows: 

• Thus far, Sindell stands alone in adopt­
ing market share liability. The court 
in Sindell failed to resolve numerous 
problems with application of the 
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• 
theory. These problems persist and 
discourage courts in other jurisdictions 
from embracing the theory as a solution 
to the DES cases. [slip Ope 10]. 

The court recognized that one of the major problems 

wi th market share liabili ty is the diff icul ty in determining

• market share for purposes of apportioning damages, defining the 

relevant market, and determining what constitutes a "substantial" 

share of the market. Id. Finally, the court recognized the

• policy arguments being asserted by the plaintiff; that is, that 

plaintiffs are innocent and claim serious injuries alleged to 

result from their mother's use of DES and that as between plain­

• tiffs and defendants, the latter should bear the cost of injury 

because they are better able to absorb this cost. The court 

stated that this argument ignores strong counterveiling consid­

erations: 

The development of products liability 
and comparative negligence in this state 
leave this established requirement of

• proving causation intact; neither logic 
nor fairness requires this Court to 
dispense wi th this requirement in the 
present cases.... To shift the burden 
of proof on causation to respondents 
substantially alters the existing rights

• and liabilities of the litigants. There 
is insufficient justification at this 
time to support abandonment of so funda­
mental a concept of tort law as the 
requirement that a plaintiff prove, at a 
minimum, some nexus between wrongdoing

• and injury. (citations omitted). [slip 
Ope 12]. 

Significantly, a federal court in California refused to 

extend the Sindell rule to asbestos cases. In re Related

• Asbestos Cases, 543 F.Supp. 1152 (N.D. Cal. 1982). The court was 

of course bound to follow Sindell in an appropr ia te case, and 
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• 
thus did not discuss the public policy or rationale for adopting 

or not adopting the theory. The court's consideration was 

• 

limited to whether market share liability should be adopted in an 

asbestos case. The court determined that it should not, for 

several reasons. First, in an asbestos case, numerous factors 

would make it exceedingly difficult to ascertain an accurate 

division of liabili ty along market share lines. This is so 

• because asbestos fibers are of several varieties, each used in 

varying quantities by defendants in their products and each dif­

fer ing in its harmful effects. Second, defining the relevant 

• product in geographic markets would be an extremely complex task 

due to the numerous uses to which asbestos is put, and to the 

fact that some of the products to which the plaintiffs were 

• " exposed were undoubtedly purchased out-of-state at a time prior 

to the plaintiff's exposure. Third, some plaintiffs were exposed 

to asbestos over a period of many years, during which time some 

• defendants began or discontinued making asbestos products. 

Finally, and most importantly, the court considered the follow­

ing: 

• [P]laintiffs in the present case appar­

• 

ently plan to call as witnesses indi­
viduals who will testify that plaintiffs 
were exposed to asbestos products manu­
factured by defendants. Where a plain­
tiff does have information as to the 
identi ty of the defendants who caused 
his alleged injury, the rationale for 
shifting the burden of proof in Sindell 
is simply not present. [543 F. Supp. at 
1158] • 

• 
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In Prelick v. Johns-Manville Corp., 531 F.Supp. 96 

• 

•. (W.O. Pa. 1982) the court determined that it need not decide 

whether Pennsylvania would adopt market share liability, because 

the plaintiffs had identified some manufacturers who supplied the 

asbestos-containing products to which plaintiff was exposed. 

• 

We conclude, therefore, that where, 
as here, the plaintiff is able to iden­
tify at least one manufacturer or 
supplier whose product caused plain­
tiff's injury, the "Sindell" or "enter­
prise" theory is inapplicable. [531 
F.Supp. at 98]. 

See also, Hannon v. Waterman Steamship Corp., 567 F.Supp. 90 

• (E.D.La. 1983) (market share liability inappropriate in asbestos 

case) • 

This rationale should be applied to the present case . 

•� _ Here, the Copelands were able to identify Mr. Copeland's exposure 

to certain of the defendants I products. Under these circum­

stances, there is no reason to consider, much less adopt, market 

• share or any other form of enterprise liability.� 

Market share liability in effect imposes absolute lia­�

bility on those asbestos manufacturers or distributors which the� 

• plaintiff chooses to name as defendants--even though the plain­�

tiff cannot show that any of these defendants played a part in� 

bringing about the injury of which the plaintiff complains. Such� 

• a result would not only be patently unfair, but a violation of� 

due process as well. See,~, Cleveland Board of Education v.� 

Lafleur, 414 U.S. 632, 644 (1974); Armstrong v. Manzo, 380 U.S.� 

• 545,552 (1965).� 
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• 
The adoption of market share liability in asbestos 

cases results in a situation where those asbestos manufacturers 

• 

or distributors which the plaintiff chooses to name as defendants 

are liable not only for their own products but for the products 

of other manufacturers as well. Such a result, particularly in a 

• 

situation where the product involved is manufactured in several 

forms and under many conditions, is fundamentally unfair. This 

result deprives persons of the opportunity to be heard on an 

• 

individual basis and thus violates procedural due process. See, 

~., Bell v. Burson, 402 U. S. 535 (1971): Stanley v. Illinois, 

405 U.S. 645 (1972). In addition, due process requires a mean­

•� 

ingful opportunity to present evidence and to be heard.� 

Armstrong v. Manzo, supra: Saunders v. Shaw, 244 U.S. 317 (1917).� 

The Sindell court admitted that the rule it was� 

adopting was a complete departure from recognized rules of causa­

tion and liability. The court nevertheless held that a plaintiff 

• could state a cause of action if she joined in the action the 

manufacturers of a substantial share of the DES ingested by her 

mother. The majority stated, as an explanation for this unpre­

• cedented judicial legislation, its "rough justice" belief that 

under the new rule each defendant would be held liable for the 

proportion of the judgment represented by its share of the market 

• unless the defendant demonstrates that it could not have made the 

product which caused the plaintiff's injur ies. If market share 

in the relevant geographic area and relevant time period is 

• proved by substantial competent evidence, the analysis neverthe­

less fails when one considers the following: (a) a certain 
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proportion of manufacturers will no longer be in business at the 

• time of suit and (b) a certain proportion of manufacturers will 

• 

not be subject to the jurisdiction of the forum state. The 

relatively few companies which have remained unchanged organiza­

tionally since the time the DES was taken by the plaintiffs' 

• 

mothers and which do business in a substantial number of states 

to the extent that they are amenable to suit will be dispropor­

tionately subjected to liability. The same difficulty exists in 

asbestos cases. 

The Sindell court purports to avoid these problems and 

• justify its formulation of market share liability by requiring 

the plaintiff in a DES suit to join as defendants "the manufac­

turers of a substantial share of the DES which her mother might 

have taken." 163 Cal. Rptr. at 145. The court noted that one 

authority had suggested that 75 to 80 percent of the market be 

joined, but the court declined to determine the required percen­

• tage, holding only that "a substantial percentage is required." 

Id. The court further declined to define the "market" although it 

recognized the existence of the practical problems involved in 

• defining the market and determining market share. Id. 

Similarly, the majority opinion in the companion 

Copeland case failed to define the market and failed to provide 

• any guidelines for the application of the theory, stating that: 

Defining the market and determining 
market share are matters of proof not 
susceptible to determination at the 

• 
pleading stage of the proceedings, • 
[447 So.2d at 914]. 
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The existence of numerous practical problems in effect­

•� ing market share liability in asbestos cases should bear on the 

decision whether to adopt market share liability. Not only did 

the district court ignore the practical problems in its consider­

•� ation of the theory, it refused even to address them or to 

provide� any guidance to the trial court. 

Some of the many practical problems which will inevi­

•� tably arise at the trial of a DES or asbestos case, in any juris­

diction adventuresome enough to adopt the Sindell rule, are: 

What is the "mar ket"--geographically and otherwise? What is the 

•� relevant time period? In determining the market share, does the 

court take into account only those manufacturers before the 

court? What kind of liability is imposed; i.e., joint and 

•� _ several or otherwise? How is market share determined when one or 

more of the defendant manufacturers have incomplete records or no 

records at all for the relevant time per iod? If the plaintiff 

•� and defendants are in the same posi tion with respect to avail­

abili ty of proof of market share, whose burden is it to go 

forward with proof? What happens, from the standpoint of proof 

•� of market share, when one or more defendants settle with the 

plaintiff and are no longer defendants in the case? How does the 

court determine which defendants are to be considered in deter­

•� mining market share; i. e., all named defendants or just those 

which have been served? How much does the plaintiff have to 

prove regarding the defendants' manufacture of the product before 

•� the burden shifts to the defendants to prove or disprove market 

share? How does the court deal with companies which are out of 
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business at the time of suit? See generally, Zafft v. Eli 

• Lilly & Co., supra. 

• 

These uncertainties demonstrate the fundamental unfair­

ness of the market share approach. This theory provides little 

more assurance that the manufacturer of the product involved in a 

• 

particular case will be held financially responsible than the 

other theories rejected by the Sindell court--"enterprise 

liability," "alternative liability," and "concert of action. 1I 

• 

The market share liabili ty approach ignores the very 

likely result that certain IItarget companies" will bear the 

entire financial burden. The presumption that a static, defin­

able product market existed is simply incorrect. Any attempt to 

determine actual market share percentages will likely be costly, 

• _ complicated, and often times speculative. 

• 

The Sindell court, very simply, determined that the 

defendants should be held liable because they are "deep pockets ll 

who are better able to bear the cost of injury. 163 Cal.Rptr. at 

144. The dissenting opinion in Sindell, however, demonstrates 

• 
the fallacy of the majority's determination in this regard: 

But as a general proposition, a defen­
dant's wealth is an unreliable indicator 
of fault, and should play no part, at 
least consciously, in the legal analysis 
of the problem. In the absence of proof 
that a particular defendant caused or at

• least probably caused plaintiff's 
injuries, a defendant's ability to bear 
the cost thereof is no more pertinent to 
the underlying issue of liability than 
its IIsubstantial" share of the relevant 
market. A system priding itself on

• II equal justice under law" does not 
flower when the liability as well as the 
damage aspect of a tort action is deter­
mined by a defendant's wealth. [163 
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Cal.Rptr. at 149 (Richardson, J., dis­
senting) (emphasis in original).]

• Market share liability extends far beyond any concept 

of joint liability recognized in Florida. The substantial change 

in Flor ida law which results from the adoption of market share

• liability effectively imposes liability on all defendants named 

by the plaintiff when one, and perhaps none, was the actual cause 

of plaintiff's injur ies. Such a result should be rejected by

•� this Court. 

CONCLUSION 

•� This Court should quash the reversal of the summary 

final judgment and reinstate the trial court judgment for all 

defendants. .-� BLACKWELL, WALKER, GRAY, 
POWERS, FLICK & HOEHL� 

Attorneys for Owens-Corning� 
Fiberglas Corporation� 

•� BY:~~ 
Diane H. Tutt 

and 

•� BY:~~~~~~~~~=::.....-

• 

Jame 
24 AmeriFirst Building 
One Southeast Third Avenue 
Miami, Florida 33131 
Telephone: (305) 358-8880 

•� 
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