


Appellant has not demonstrated that the alleged deficiencies of
counsel affected the outcome or reliability of the trial. There-
fore, assuming arguendo that the ineffectiveness claim is properly

before this court, Appellant cannot prevail.




ISSUE VI
WHETHER FLORIDA'S DEATH PENALTY STATUTE WAS IM-
PROPERLY APPLIED TO APPELLANT AND WHETHER THE
STATUTE IS UNCONSTITUTIONAL ON ITS FACE.
A'
Whether the trial court improperly
doubled the statutory aggravating cir-
cumstances murder for pecuniary gain
and cold, calculated and premeditated.
Improper doubling occurs where the trial judge finds two aggra-

vating circumstances based on the same evidence and the same aspect

of the crime. Squires v. State, 450 So.2d 208, 213 (Fla. 1984);

Provence v. State, 337 So.2d 783 (Fla. 1976), cert. denied, 431 U.S.

969, 53 L.Ed.2d 1065, 97 S.Ct. 2929, (1977). Here, the trial judge
found that the murder was committed for pecuniary gain based on
evidence that Appellant was paid to commit the murder. (R 1240) He
found that the murder was cold, calculated and premeditated based on
evidence that the murder was dispassionately conceived and planned.
(R 1241) Since he used different aspects of the murder for hire and
different evidence to find the two aggravating factors there was no
improper doubling.

Similar reasoning was used in Squires v. State. There this

court held that a trial judge may use separate aspects of the method
of killing to support two aggravating factors. Squires shot the
victim in the shoulder with a shotgun at close range. As the victim
lay screaming in pain, Squires completed the task by firing five
shots into the victim's head with a revolver. This court found that
the circumstance heinous, atrocious or cruel was supported by the
evidence showing that the murder was committed so as to cause the
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victim unnecessary and prolonged pain. The court found that the
circumstance cold, calculated and premeditated was supported by the

evidence showing that Squires dispassionately fired the lethal shots

at close range.

Similar reasoning was also used in Agan v. State, 445 So.2d 326

(Fla. 1983). Agan committed first-degree murder while in prison for
a previous first-degree murder. The trial judge found the aggravat-
ing circumstances prior conviction of a violent or capital felony
and murder committed while under sentence of imprisonment. This
court upheld both findings. It reasoned that the two aggravating
circumstances were not based on the same aspect of the crime or the

defendant's character.

B.

Whether the trial court improperly al-

lowed the jury to consider the State's

claim that the murder occurred during

the commission of a felony.

Appellant cannot prevail on this issue for three reasons.

First, defense counsel did not object when the prosecutor argued to
the advisory jury that the felony murder aggravating circumstance

applied. (R 966) Appellant cannot raise this issue for the first

time on appeal. Riley v. State, 413 So.2d 1173, 1174 (Fla. 1982).

Second, the prosecutor had a tenable basis for arguing that the
murder occurred during a burglary. Burglary is now defined as the
nonconsensual entering or remaining in a structure or conveyance of
another with intent to commit an offense therein. Section 810.02,
Florida Statutes (1983). Consent to entry is an affirmative defense

to burglary. State v. Hicks, 421 So.2d 510 (Fla. 1982). 1In dicta
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in McEver v. State, 352 So.2d 1213 (Fla. 2 DCA 1977), cert. denied,

364 So.2d 888 (Fla. 1978), the District Court of Appeal for the
Second District expressed doubt that one could commit burglary by
entering the marital domicile with the permission of one spouse for
the purpose of committing a felony against the other. However, in

K.P.M. v. State, 446 So.2d 723 (Fla. 2 DCA 1984), the Second Dis~

trict receded from its previous position. There, the court held
that one could commit burglary by entering a family's residence with
the permission of a juvenile occupant of the residence for the pur-
pose of stealing property therein. The court reasoned that the
juvenile had no legal or moral right to consent to entry into his
family's home for the purpose of stealing property which did not be-
long to the juvenile. Further, the court reasoned that the defen-
dant could not reasonably, and in good faith, believe that the
juvenile had authority to permit him to enter the residence for the
purpose of stealing the valuables of others. Id., at 724.

Here, the evidence showed that Irene Maxcy, through Sweet, gave
Appellant permission to enter the Maxcy home for the purpose of

killing Von Maxcy. (R 587) Under the reasoning of K.P.M. v. State,

her consent was inoperative. Therefore, the prosecutor properly
argued that the murder occurred during a burglary.

Third, Appellant cannot prevail on this issue because any error
was harmless. At defense counsel's election (R 942 - 943, 946 -
947, 951), the jury was instructed on all statutory aggravating and
mitigating circumstances. (R 978 - 981) Thus, the aggravating cir-
cumstance felony murder would have been before the jury for consid-
eration whether the prosecutor argued for its application or not,
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Further, Appellant was not prejudiced since the trial judge did not

find the felony murder circumstance in aggravation. See Breedlove

v. State, 413 So.2d 1, 9 (Fla. 1982).
C.

Whether the trial court erred by re-

fus%ng to consider nonstatutory miti-
gating circumstances.

Appellant contends that the judge failed to consider as a non-
statutory mitigating circumstance the difficulties posed to the de-
fense as a result of the remoteness of the crime. However, at the
sentencing hearing and in his sentencing order the judge specifical-
ly stated that he rejected the remoteness of the crime as a mitigat-
ing circumstance. (R 1005, 1244) He also stated that he rejected
the destruction of evidence as a mitigating circumstance. (R 1006,
1244 - 1245) Mere disagreement with the force and effect given mi-

tigation evidence is an insufficient basis for challenging a sen-

tence, Porter v. State, 429 So.2d 293 (Fla. 1983); Quince v. State,

414 So.2d 185, 187 (Fla. 1982).

D.
Whether the trial court erred in not
finding as a statutory mitigating cir-
cumstance that Appellant was an accom-
plice in the capital felony committed
by another and that his participation
was relatively minor.

The trial judge properly rejected the mitigating circumstance
set forth in Section 921.141(6)(d), Florida Statutes (1983), since
Sweet testified that Appellant was the actual killer. Sweet stated
that Von Etter drove to Sebring from Daytona to locate the Maxcy re-

sidence. (R 584 - 585) However, instead of committing the murder
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himself, Von Etter returned to Daytona, saying that he was waiting
for someone to arrive. (R 585 - 587) The evening before the
murder, Von Etter called Sweet. (R 586) He said his "partner" or
"friend" had arrived and that the murder would take place the next
day. (R 586 - 587) The following day, Appellant and Von Etter
rendezvoused with Sweet in Sebring. (R 588 - 589) Appellant was
carrying a satchel, and he told Sweet he was there to kill Von
Maxcy. (R 589) When Sweet let Appellant and Von Etter out at the
Maxcy residence, Appellant opened his satchel, displaying several
knives and revolvers and a glove. (R 592 - 593) Appellant was
wearing another glove. (R 593) Years later Sweet talked to Appel-
lant about Von Maxcy's murder. (R 602 - 604) Appellant said, "Boy,
[Maxcy] was a powerful guy. 1 stabbed him three or four times and
he kept coming after us, so I had to shoot him in the head." (R
604)

In addition to Sweet's testimony, the State presented circum-
stantial evidence which showed that Von Etter considered Appellant a
necessary participant in the killing. Annette Abrams, Von Etter's
widow, testified that in late September or early October of 1966
she, her son, Von Etter and a Mr. Campbell stayed at the Daytona
Inn. (R 723 - 724) One afternoon Von Etter and Mr. Campbell left
for several hours. (R 726) Von Etter and Mr. Campbell flew back to
Massachusetts on a Tuesday or Wednesday. (R 727) The following
Sunday night Von Etter returned to Daytona with Appellant and Jennie
Adams, Appellant's girlfriend. (R 728) Von Etter and Appellant
were gone all day Monday. (R 729) They all left for Boston the
next day. (R 731 - 732)
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Further, motel registrations from the Daytona Inn showed that
the Von Etters were registered at the Daytona Inn from September 23
to October 4, 1966. (R 705) However, a Mr. and Mrs. William Kelley
registered at the motel the day before the October 3, 1966, murder

and left the day after the murder. (R 705)

E.

Whether the trial court improperly al-

lowed the jury to consider the State's

claim that the murder was especially

heinous, atrocious or cruel.

Appellant cannot prevail on this issue for three reasons.

First, defense counsel did not object when the prosecutor argued to
the advisory jury that the murder was especially heinous, atrocious

or cruel. (R 967) Appellant cannot raise this issue for the first

time on appeal. Riley v. State, 413 So.2d 1173, 1174 (Fla. 1982).

Second, the murder was especially heinous, atrocious or cruel.
The State's evidence showed that Appellant and Von Etter lay in wait
for Maxcy in Maxcy's own home. (R 587, 592 - 594) After Maxcy en-
tered, a sheet was thrown over him. (R 482 - 485, 494 - 495, 707 -
708) He was stabbed in the back four times while moving. (R 512 -
514, 516) The stab wounds were deep and would have been painful.
(R 514, 516) However, he would have been able to struggle for a
considerable period of time, at least minutes. (R 516) Blood in
the hall outside of the bedroom indicated that a violent struggle
occurred there. (R 493 - 494) There were also skin abrasions on
Maxcy's body. (R 518 - 519) Maxcy was eventually shot through the
base of his skull. (R 514 - 515) Although his body was found in
the bedroom, the sheet was found in the hall. (R 479, 485) The
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sheet contained blood and knife holes but no gunshot hole. (R 482 -
483, 707 - 708) Apparently Maxcy managed to get out from under the
sheet before he was shot.

This court has held that many of these circumstances justify
finding the aggravating circumstance heinous, atrocious or cruel.

In Harvard v, State, 414 So.2d 1032 (Fla. 1982), cert. denied, 459

U.S. 1128, 74 L.Ed.2d 979, 103 S.Ct. 764 (1983), the defendant shot
his ex-wife, killing her instantly. The court found that the defen-
dant's lying in wait for and stalking of his ex-wife, compounded by
his previous harassment of her, justified finding the heinous, atro-

cious or cruel aggravating factor. 1In Proffitt v. State, 315 So.2d

461 (Fla. 1975), 428 U.S. 242, 49 L.Ed.2d 913, 96 S.Ct. 2960 (1960),

and Breedlove v. State, 413 So.2d 1 (Fla. 1982), this court held

that stabbing a victim in the victim's own home makes a murder espe-

cially heinous, atrocious or cruel. In Scott v. State, 411 So.2d

866 (Fla. 1982), heinous, atrocious or cruel was properly found
where a violent struggle occurred between the victim and the killers
as the victim moved from room to room in his own house. This court
has recognized that evidence that the victim was blindfolded or
otherwise rendered‘helpless will support a finding of heinous,

atrocious or cruel. See Palmer v. State, 397 So.2d 648 (Fla. 1981),

cert. denied, 454 U.S. 882, 70 L.Ed.2d 195, 102 S.Ct. 369 (1981);

Washington v. State, 362 So.2d 658 (Fla. 1978), cert. denied, 441

U.S. 937, 60 L.Ed.2d 666, 99 S.Ct. 2063 (1979). And, certainly,
evidence that the victim was in pain before dying can make a killing

especially heinous, atrocious or cruel. See Peek v. State, 395

So.2d 492 (Fla. 1981), cert. denied, 451 U.S. 964, 68 L.Ed.2d 342,
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101 S.Ct. 2036 (1981); McRae v. State, 395 So.2d 1145 (Fla. 1980),

cert. denied, 454 U.S. 1037, 70 L.Ed.2d 486, 102 S.Ct. 583 (1981).

Last, even if the prosecutor's argument were improper, any
error was harmless. At defense counsel's election (R 942 - 943, 946
- 947, 951), the jury was instructed on all statutory aggravating
and mitigating circumstances. (R 978 - 981) Thus, this aggravating
factor would have been before the jury for consideration whether the
prosecutor argued for its application or not. Moreover, Appellant
was not prejudiced since the trial judge did not find this circum-

stance in aggravation. See 413 So.2d at 9,

F.

Whether the treatment by Florida
courts of Section 921.141(5) (H), Flor-
ida Statutes (1983), has been so arbi-
trary as to render the statute uncon-
stitutionally vague.

In Magill v. State, 428 So.2d 649 (Fla. 1983), cert. denied,

Uu.s. , 78 L.Ed.2d 173, 104 S.Ct. 198 (1983), this court rejected
the argument that the term heinous, atrocious or cruel has become
unconstitutionally vague and overbroad because of the wide variety

of situations in which it has been applied.

GI
Whether the death penalty in Florida
is unconstitutional in that it dis-
criminates against capital defendants
based on the race of their victims.
Appellant's allegations are insufficient to show that the death

penalty in Florida unconstitutionally discriminates based on the

race of the victim. Sullivan v. Wainwright, @ U.S. _ , 78 L.Ed.2d

210, 104 S.Ct. _ (1983); Washington v. Wainwright, 737 F.2d 922
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(11th Cir. 1984); Sullivan v. Wainwright, 721 F.2d 316 (11th Cir.

1983); Sullivan v. State, 441 So.2d 609 (1983).

H.

Whether sentencing Appellant under
Florida's current death penalty
statute for a murder which occurred
before Florida's previous death penal-
ty statute was declared unconstitu-
tional violates the Constitutional
prohibition against ex post facto
laws.

Dobbert v. Florida, 432 U.S. 282, 53 L.Ed. 344, 97 S.Ct. 2290

(1977), controls this issue. Dobbert, like Appellant, committed
first-degree murder before Florida's previous death penalty statute
was declared unconstitutional, Like Appellant, he was sentenced to
death after the enactment of Florida's current death penalty
statute. The Court held that this was not an ex post facto viola-
tion since Appellant was on notice at the time he committed murder
that his crime was punishable by death.
I.

Whether death by electrocution pur-

suant to Section 922.10, Florida

Statutes (1983), constitutes cruel and

unusual punishment in violation of the

Eighth and Fourteenth Amendments to

the United States Constitution and in

violation of Article I, Sections 9 and

17, of the Florida Constitution.

Appellant's contention that death by electrocution is cruel and

unusual punishment has been rejected many times. See Gregg v.

Georgia, 428 U.S. 153, 49 L.Ed.2d 859, 96 S.Ct. 2909 (1976); Louis-
iana ex rel. Francis v. Resweber, 329 U.S. 459, 91 L.Ed 422, 67

S.Ct. 374 (1947); Spinkellink v. Wainwright, 578 F.2d 582 (5th Cir.

1978), cert. denied, 440 U.S.976, 59 L.Ed.2d 796, 99 S.Ct. 1548
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(1979); Booker v. State, 397 So.2d 910 (Fla. 1981), cert. denied,

454 U.S. 957, 70 L.Ed.2d 261, 102 S.Ct. 493 (1981).
J.
Whether the Governor of Florida
selects those who are to die in an
arbitrary and capricious manner.

Appellant's contentions were rejected by this court in Sullivan

v. Askew, 348 So.2d 312 (Fla. 1977). See also Spinkellink v. Wain-

wright, 578 F.2d 582 (5th Cir. 1978), cert. denied, 440 U.S. 976, 59

L.Ed.2d 796, 99 S.Ct. 1548 (1979).
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CONCLUSION

For the reasons presented in Issues I through V(B), Appellee
asks this Honorable Court to affirm the judgment of the lower court.
For the reasons presented in Issue VI, Appellee asks this Honorable
Court to affirm Appellant's death sentence.

Respectfully submitted,

JIM SMITH
ATTORNEY GENERAL

i A /7 |
KARLA J. STAKER
Assistant Attorney General
1313 Tampa Street, Suite 804
Park Trammell Building
Tampa, Florida 33602
(813) 272-2670
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