
•� 
heinous, atrocious or cruel have also been approved based on 

• the fact that a killing was inflicted in a 'cold and 

calculating' or 'execution-style' fashion.") 

The above discussion shows that all murders fall into 

• the definition of heinous, atrocious or cruel, negating the 

pronouncements of the court of appeals that the statutory 

language is sufficiently clear and precise. Proffitt v. 

• Florida, 428 U.S. 242, 255 (1976). The aggravating 

circumstance (5) (H) neither sufficiently narrows the class 

of death penalty-eligible persons nor does it provide 

• sufficiently obJective standards to distinguish those cases 

where the factor should adhere from cases where the factor 

is inapplicable. 

• G. The Florida Death Penalty Statute Is 
Unconstitutional Because It Is Unevenly 
Applied Based On The Race Of the victim. 

Recent studies conclusively show that Florida Statute 

• §92l.l4l arbitrarily ane discriminatorily applies the death 

penalty. An exhaustive study conducted by Gross and Mauro 

of Stanford University tound a "remarkably stable and 

• consistent" pattern of racial discrimination in the 

imposition of the death penalty in F'lorida and in seven 

other states that were examined. Gross and Mauro, Patterns 

• of Death: An Analysis of Racial Disparities in Capital 

Sentencing and Homicide Vi~timization, October, 1983, p. 

Ill, herein cited as "Study." 

• Gross and Mauro examined all factors that could have 

influenced the sentencing decision. Their study concluded 

f -53­



•� 
that the data show a clear pattern of racial discrimination 

• in the imposition of the death penalty, based on the race of 

• 
the Vl'ctl'm.28 The Gross and M_auro s t ud y conf"lrm the earI'ler 

studies done by Bowers and Pierce, Reidel, Arkin, and 

others. 29 

Under Furman v. Georgia, 428 U.S. 238 (1972) and Gregg 

v. Georgia, 428 U.S. 153, 188 (1976) (plurality opinion), any 

• system that imposes the death penalty arbitrarily violates 

the Eighth Amendment prohibition against cruel and unusual 

punishment. "No longer can a jury wantonly and freakishly 

• impose a death sentence." Gregg v. Georgia, at 206-207. 

The imposition of any criminal sanction is 

unconstitutional if it is motivated by racial 

• conslderations. Yick Wo v. Hopkins, 118 U.S. 356 (1886); 

Maxwell v. Bishop, 398 F.2d 138, 148 (8th Cir.1968) (dictum) 

cited in Furman v. Georgia, 428 U.S. 238 at 408 (Powell, J., 

• dissenting). Considering either the race of the perpetrator 

• 
28"our conclusion rests on several different sets of 

data, from different states, analyzed in different forms; 
this provides convergent validation of our hypothesis and 
makes it particularly unlikely that a fortuitous association 
or a peculiarity of the research design could have misled 
us." Study, p.� 111. 

29Bowers & Pierce, "Arbitrariness and DiscriminationI� Under Post-Furman Capital Statutes," 26 Crime and 
Delinquency 563 (1980); Reidel, lIDiscrimination in the 
Imposition of the Death Penalty: A Comparison of the 
Characteristics of Offenders Sentenced Pre-Furman and 
Post-Furman," 49 Temp. L.Q. 261 (1976); Arkin, Note,, "Discrimination & Arbitrariness in Capital Punishment: An 
Analysis of Post-Furman Murder Cases in Dade County, 
Florida, 1973-1976, 33 Stan. L. Rev. 75 (1980). 

-54­t 



•� 
or the race of the victim is totally impermissible and 

• shocking to the conscience in a death penalty case. 

• 
H. The Application of a Florida Death Penalty 

Provision Not in Existence at the Time of 
The Offense Charged Violates the Constitutional 
Prohibition Against Ex Post Facto Laws. 

Prior to the 1972 United States Supreme Court decision 

in Furman v. Georgia, no valid death penalty provision 

•� 
existed in Florida for the alleged offense. Subsequently,� 

the Florida Supreme Court in Donaldson v. Sack, 265 So.2d 

• 
499 (Fla.1972) invalidated the Florida death penalty 

statute. 

These decisions immediately resulted in the 

• 
re-sentencing of all Florida death-row prisoners to life 

imprisonment. Anderson v. Florida, 392 U.S. 22 (1968) i In 

re Ba~er, 267 So.2d 8 (Fla. 1972) i and Adderly v. 

• 
Wainwright, 58 F.R.D. 389 (M.D. Fla. 1972). 

Prior to Furman, any convicted killer sentenced to 

death would have his sentence changed to life imprisonment. 

The Florida legislature enacted a new statute to conform 

• 
with Furman standards, changing the possible punishment from 

life imprisonment to death. Sentencing the appellant for a 

crime committed before Furman violates the ex-post-facto 

• 
laws. As Justice Chase wrote in 1798: "Every law that 

changes the punishment, and inflicts a greater punishment 

than the law annexed to the crime, when committed," is 

•� 
considered within the intent of the prohibition. Calder v.� 

Bull, 3 u.S. 386 (1798). 
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The case law since Calder v. Bull requires a change in 

• the substantive, rather than procedural, law in order to 

fall under the ex-post-facto rubric. No greater substantive 

change exists than the transition from life to death. 

• It would be a gross injustice to sentence Kelley to 

death simply because Sweet waited 18 years to corne forward 

with his testimony. 

• I. Death by Electrocution Pursuant to §922.10 
Florida Statute (1981) Constitutes Cruel 
and Unusual Punishment in Violation of the 
Eighth and Fourteenth Amendments to the 
Constitution of the United States and in 

• 
Violation of Article I, §§9,17 of the 
Constitution of the State of Florida. 

The penalty of death violates the basic concept of 

human dignity underlying the Eighth Amendment (Trop v. 

• Dulles, 356 U.S. 86, 100 (1958) (penalty must accord with the 

dignity of man). This punishment is unconstitutional 

because it is "excessive" and involves an unnecessary and 

• wanton infliction of pain. Furman v. Georgia, 408 U.S. 238 

(1972). The Supreme Court in Gregg v. Georgia, 428 U.S. 153 

(1976), held that a penalty may not be cruelly inhumane or 

• disproportionate to the crime involved. The Eighth 

Amendment should draw its meaning from the evolving 

standards of decency that mark the progress of a maturing 

• society. Gregg at 2923-2925. 

The Florda electrocution ritual violates this standard; 

the physical pain and mutilation, coupled with the 

• psychological torture of waiting to die, inflicts 

unnecessary torture on the defendants. Any stated, or 
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unstated goal of the criminal system, whether custodial, 

• deterrent, rehabilitative, or punitive, can best be achieved 

through the infliction of a more humane penalty. 

• 
J. The Governor of Florida Selects Those Who Are 

To Die In An Arbitrary and Capricious Manner. 

The Governor of Florida reviews all capital cases and 

decides which of the 219 inmates on Death Row to 

• 
electrocute. The Governor refuses to discuss the criteria 

used in making those decisions. However, no more than two 

• 
death warrants are signed at one time, and political 

considerations are paramount ~n death warrant decisions. See 

Kaplan, "In Florida, A Story of Politics and Death, National 

• 
Law Journal, Vol. 6 (July 1984). 

This arbitrary selection of who lives and who dies 

fails to comport with the dictates of Furman and Gregg. The 

• 
arbitrary and unguided discretion once vested in a jury now 

lies in the hands of the Governor. The constitutional 

infirmity remains the same. 

• 
Conclusion 

The death penalty has ever been one of humanity's more 

tragic illusions. Throughout all recorded history, it has 

been proffered as a most effective deterrent to every crime 

• 
from high treason to pickpocketing. Despite all evidence to 

the contrary, including this case itself, many thoughtful 

people, the world over, panicked by what they perceived to 

• 
be the seemingly inexorable increase in the violent crime 

rate, shocked by particularly heinous acts, or frightened by 

real or imagined threats to their country's national 
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security, have acquiesced in the initiation, maintenance, 

• restoration or extension of capital punishment. In this 

nation, after an inspired hiatus of many years, we are now 

witnessing the wholesale return of the firing squad, the 

• gallows, the gas chamber and the electric chair, to say 

nothing of such novel methods of taking life as the 

injection of lethal drugs, in the pathetic and mistaken hope 

• that, somehow, the corpses created by these mechanisms will 

make the future safe for us all. Nowhere is this phenomenon 

more apparent than here in the State of Florida which can 

• now sadly boast more than 20% of the nation's condemned 

inmates on its Death Rows. 

Over the centuries, in grasping for this illusory 

• straw, we have authorized our public executioners to draw 

and quarter, poison, press, crucify, impale, gas, beat, 

garrotte, burn, drown, guillotine, hang, starve, stone, 

• shoot, bury alive, inject, disembowel, electrocute, and cut 

the throats of hundreds and thousands of our fellow human 

beings. In so doing, we have rationalized our resort to 

• officially sanctioned murder by clinging to the earliest 

hope that the desired end of a relatively safe environment 

justifies any means taken to attain it. What we always fail 

• to take into consideration, and even strenuously deny, is 

the existence within ourselves of the unreasoning need for 

revenge and retribution--the eye for an eye and tooth for a 

• tooth stricture of the Mosaic Code. However psychologically 

satisfying may be the fulfillment of such a compelling urge, 
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it does nothing to advance the slow and halting progress of 

• humankind to some dimly viewed, albeit deeply desired and 

needed, concept of universal morality. 

Some of those who favor the death penalty often ask its 

• opponents whether they would feel the same way if the victim 

was someone dear to them. Surely, ethical standards cannot 

be dictated by the grief or fury of those most immediately 

• affected by a criminal act. As feeling persons, our hearts 

must go out for Charles Von Maxcy's survivors and friends, 

but we simply cannot build the moral edifice of our 

• civilization upon th transient emotions, no matter how 

heartfelt, of those who may have borne the outlaw's sting. 

It has been a long and arduous journey up the mountain 

• since our long forgotten ancenstors first began to walk 

upright upon the face of the earth. Slowly but surely, as 

rationality began to replace or temper superstition and 

• mythology, we have managed to put aside the devils and 

demigods who ruled our fantasy world of cause and effect in 

favor of analyses based upon the application of logic and 

• reason. Unfortunately, we have not been able to subjugate 

all of our very real and pressing fears of the unknown and 

often unseen forces that seem to control or influence our 

• destinies. Periodically, we yield to the compulsion of such 

terrors and burn our witches or our books until, at long 

last, our minds overtake our manias. Then, shaken by shame 

• and contrition, we vow that never again will be surrender to 
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the primordial in our nature, a promise we somehow seem 

• unable to keep for very long. 

In this case, however, this Court has a remarkable 

opportunity to stay the taking of the life of an accused who 

• was prevented from adequately defending himself by a 

combination of primary circumstances--the antiquity of the 

crime, the wilful destruction by the State of all the 

evidence, and the admission of testimony disguised to 

bolster that of the prosecution's witness-in-chief, a man 

characterized by the trial judge as "a bad and evil person." 

• No matter how strong nlay be our feelings of sympathy for 

both the victim of this crime and his family, we simply 

cannot let the rule of law degenerate into posse justice. 

• William Harold Kelley did not--and never could--receive a 

fair trial and this Court should say so in no uncertain 

terms, whatever the very human feelings of its members about 

• the murdered Charles Von Maxcy or the death penalty itself. 

WHEREFORE, defendant respectfully prays that, for all 

or any of the arguments presented above, the judgment of 

• conviction appealed from be reversed and the within 

indictment ordered dismissed. 

• 

• 
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