
"Under such a variable 

standard, more deliberate or flagrant conduct by the 

prosecution in suppressing evidence requires less of a 

showing of prejudice to the defendant, while more excusable 

conduct on the part of the prosecutor - - such as mere 

negligence calls for a grea.ter showing of prejudice 

to the defendant before relief will be granted. II Id. 

In SalVatore, the court found "mere negligence" and harm­

less error in the unintentional loss of a tape recording 

of a co""'participant's statement to a detective in a first 

deg.ree murder case, because defense counsel had access to 

the tapes before th_ey were destroyed. Id. Contrast the 

finding of reversible error in Farrell V. State, 317 So.2d 

142 (Yla. 1st DCA 19751, where the parties had stipulated 

that unintentionally erased t~l.pe recordings of a drug 

transaction would have benefited the defendant, so that the 

tapes I. destruction resulted in prejudice. In the case at 

bar, the destroyed evidence unquestionably contained items 

material arid relevant to the alleged murder, this evidence 

having been used in two previous trials for the same crime. 

Th.e appellant maintains. that the missing evidence would 

have benefited him and was crucial to his defense. "Whenever 

potentially exculpatory evidence is permanently lost, courts 

.face the treach_e.rous tas-k of divining the import of the 

material whose content is unkown and very often disputed.!' 
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Trombetta, supra, 104 S.Ct. at 2533. The problems inherent 

in considering destroyed evidence were analyzed in united 

States v. Bryant, 439 F.2d 642, 648 (D.C. Cir. 1971), 

cited in Budman, supra at 1025, in the court's discussion 

of the prejudicial effect of a destroyed taped recording: 

For all we know, the tape would 
have corroborated (the witness') 
story perfectly; or, for all we 
know, it might have completely 
undercut the government's case. 
There is not simply "substantial 
room for doubt", but room for 
nothing except doubt as to the 
effect of disclos~re. What we 
do know is that the conversations 
recorded on the tape were absolutely 
crucial to the question of 
appellants' guilt or innocence. 
That fact, coupled with the 
unavoidable possibility that 
the tape might have been significantly 
"favorable" to the accused, is 
enough to bring these cases within 
the constitutional concern. 

The evidence destroyed by the State in this case was 

also "absolutely crucial" to the question of the appellant's 

guilt or innocence. As in Bryant, the evidence destroyed 

could have either corroborated the testimony of Sweet, the 

prosecution's key witness against the appellant, or completely 

exonerated the appellant from blame. Because of the issues 

raised by Sweet's uncertain credibility and his undeniably 

questionable motives in testifying against the appellant 

a,fter having been tried twice .for the same crime himself, 

there is an "unavoidable possibility" that the destroyed 

evidence might have been "signi.fi:cantly favorable" to 

the defendant. That the evidence could easily have been 
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lI absolutely crucial ll cannot be lightly disregarded in 

assessing reversible error. 

The proper test for constitutional error where 

evidence has been destroyed is whether lithe omitted evidence 

creates a reasonable doubt that did not otherwise exist ... 11 

Smith v. State, 400 So.2d 956, 964 (Fla. 1981); Budman, supra, 

at 1025. See also Madruga v. State, 434 So.2d 331-32' 

(Fla. 3rd DCA 1983), and cases cited therein, holding that 

if the defendants could show a reasonable doubt that the 

omitted evidence would disclose exculpatory facts, then 

the destruction and unavailability of the evidence would 

be prejudicial. It has been held that the reasonable doubt 

test "is to be applied generously to the defendant when 

there is substantial room for doubt as to what effect 

disclosure might have had." Budman, supra at 1025. 

This deference to the defendant is required because the 

burden is on the state to demonstrate the absence of 

both prejudice and materiality of the destroyed eVidence. 

Kraht~ v. State, 405 So.2d 211, 213 (Fla. 3rd DCA 1981); 

State v. Sobel, supra (emphasis added). 

It is obvious that in this case the appellant would 

never be able to obtain "comparable evidence ll to that 

originally taken from the scene of the crime. The blood 

samples, hair samples, scrapings, and other potentially 

exculpatory evidence that were destroyed cannot now be 

resurrected and examined or tested by the appellant to 
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establish his innocence. Courts have noted that because 

of the chances of the destroyed evidence being exculpatory, 

the availability of alternative means of demonstrating 

innocence and what, if any, quantity of evidence is still 

available for testing, are factors to be considered in 

weighing the prejudice caused by destruction. See Trombetta 

and State v. Cooper, 391 So.2d 332, 333-34, (Fla. 3rd DCA 1981). 

Contrast Cdlon v. St~te, 453 So.2d 880 (Fla. 3~d DCA 19841 

cited in 9 Fla.L.W. 1729 (August 7, 19841, finding pre­

judice where due to police negligence, drugs were destroyed 

which formed the entire basis for the charges against the 

defendant, thus depriving the accused of an opportunity to 

perform his own potentially exculpatory analysis. Also, 

in Stipp v.State, 371 So.2d 712 (Fla. 4th DCA 19791, the 

cou;r;t reversed a conviction where the state intentionally 

but unnecessarily destroyed the entire amount of a seized 

substance in a case for possession of cocaine, in spite 

of th.e fact that ~ substantial part of the substance could 

have been saved for exculpatory testing by the defendant. 

Applyina the factors cons'idered in the above cases . ' , r 

to the case at bar, th~ appellant Kelley has clearly suffered 

prejudice because he was deprived of the chance to perform 

potenti'ally exculpatory testing on the destroyed evidence. 

The destruction of the evidence was intentional but not 

necessary, ,for testing purposes or otherwise; the evidence 
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itself, and not simply test results, was potentially 

exculpatory; none of the physical evidence was saved by 

the State; and no II comparable evidence 1.1 was available. 

Based on the rulings of the above cited cases, the appellant 

must be adjudged to have suffered prejudice by the loss 

of irreplaceable evidence. 

Significantly, it should be noted that in the majority 

of the cases cited herein, only one item or one type of 

item o.f evidence was destroyed. See Tro'mbetta , supra 

(breath samplet; Cooper, supra (blood sample); Colon, supra 

(drugst; Stipp, supra (drugsl. The sheer number of material 

and relevant items which. were destroyed by the State in 

this instance - - at least twenty-two according to the list 

submitted to the police laboratory and perhaps as many as 

forty - ~ weights very heavily in favor of a finding of 

prejudice. Hexe, the large number of evidentiary items 

that were destroyed clearly in and of itself raises a 

reasonable doubt that error may have been conunitted. The 

St.;3.te cannot logically argue th..;3.t not one of the multitude 

of items destroyed would have been potentially favorable to 

the defense. 

The. verdict in this case was not the result of examining 

tangible evidence, but resulted mainly from the unverifiable 

testimony of John Sweet, a pe;:-sonwith questionable motives, 

who was previously tried twice for the same c;:-ime. In 

addition, the record shows that after a lengthy deliberation, 
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the jury returned and informed the trial judge that they 

were "at an impasse," had "voted three times" without 

reaching a unanimous vote, and then stated "we do not 

see how to overcome this impasse." (R-923). The trial 

judge further instructed the jury and very shortly 

thereafter the verdict was announced. (See jury instruction 

issue). "[I]f the verdict is already of questionable 

validity, additional evidence of relatively minor importance 

might be sufficient to create a reasonable doubt." Smith 

y. State, supra at 964, citing United States V. Agurs, 

427 U.S. at 112-ll3~ ~6 S.Ct. at 2402. At the very least, 

such. a reasonable doubt surfaces here. 

In addition, and of particular evidentiary importance, 

the room where the murder was allegedly committed was covered 

with blood when discovered by the police. At trial, the 

prosecution maintained that a bloody sheet f6und at the 

scene, with knife holes in it, had been thrown over the 

victim before he was stabbed. (R-869). The use of the 

sheet was offered by the prosecution as an explanation of 

why the appellant Kelley had no blood on him after allegedly 

committing the crime. The sheet itself had been destroyed 

prior to trial, and was not available to either support 

or controvert the State~s possessive contention. By 

analyzing the sheet, the appellant could have elicited 

exculpatory testimony to show that the prosecution~s 

unfounded conclusion was incorrect. 
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Furthermore, with regard to the fact that the appellant 

did not have blood on him after the alleged crime, any 

blood related evidence was unarguably material and vital 

to the appellant's claim of innocence. The appellant had 

consistently maintained that because no blood was observed 

on him after the crime, he could not have conrrnitted such 

a blood.,.soaked crime. Pertinent in this regard is that 

the destroyed evidence included the brake pedal and floor 

mats of the victim's car, and scrapings from the car door. 

If no blood was found in or on the car, and the appellant 

was alleged to have been in the car immediately after the 

crime was conunitted, this would tend to exclude the appellant 

from guilt. Similarly, there is the obvious evidentiary 

value of the bloodied carpets and hallways runners, which 

could h.ave shown that the murderer did, or could have had, 

blood on his feet or elsewhere when he was at or leaving 

th~ scene. These carpets and runners were also destroyed. 

Moreoyer, ce.rtain tes ts had been made in the victim's hous e 

of the sinks and area,swhere one could wash off blood, 

whi'ch. showed no traces of blood. Those test results were 

destroyed. 

Also, certain blood and hair samples found at the 

s.cene were potentially exculpatory, along with fingernail 

scrapin<Js, wa,ll scra,pings, projectiles and latent prints. 

Anyone of these ite.P1s could have been indicative of either 
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the guilt or innocence of the appellant. All were destroyed. 

As indicated above, where the verdict is already of 

questionable validity, even evidence of minor importance 

can create the necessary reasonable doubt to amount to 

constitutional error. Sirrith V.State, supra at 964. In 

the "context of the entire record,"id., it is clear that 

the value of the evidence held in the custody of the State 

in 1~76 was apparent before it was destroyed, leaving the 

appellant facing substantial prejudice with no alternative 

method of obtaining comparable evidence. This constitutes 

clear error. 

Under Florida's "variable standard" test, the State 

has the burden of proving to show that "the lost evidence 

would not have been beneficial to the accused, thus 

demonstrating a lack of prejudice." state v. Snell, 391 

So.2d 299, 301 (Fla. 5th DCA 1980). This burden cannot 

be met where, as here, the loss of vital evidence showing 

the presence or absence of blood could support the position 

that th_e murder was committed by someone other than appellant. 

Cf. Krantzv.sta,te, 405 So.2d 211, 212 (Fla. 3rd DCA 1981), 

where in an analogous situation which 'Vlas destroyed by police 

order, the destruction of the knife was found to be pre­

judici'al, because the accused could not "exploit the 

possibilities" inherent in the missing evidence in his defense. 

In sum, under the Florida "variable standard" test, 
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the conduct of the prosecutor is to be weighed against any 

showing of prejudice to the accused. Here, the intentional, 

flagrant and deliberate conduct of the State Attorney in 

obtaining an order to destroy material evidence in a pending 

murder case means that the appellant need proffer only a 

lesser showing of prejudice to obtain a new trial. Salvatore 

v. State, supra at 751. However, in this case, the appellant 

clearly suffered substantial prejudice, because in the 

circumstances of this cas'e, the State cannot carry its burden 

that the lost evidence would not have been beneficial to the 

accus,ed. 

It is wrong for the state to unnessarily 
destroy the most critical inculpatory 
evidence i.n its case against the accused 
and then be allowed to introduce essentially 
irrefutahle testimony of the most damaging 
nature against the accused. It is wrong 
because it violates the most fundaTIl.ental 
ri'ght of due process constitutionally 
mandated in Florida and in the United 
Sta,tes. stipp Y. Sta,te, 371 So.2d 712, 
713 (Fla. 4th DCA 19791. 

Beca,use the state unnecessarily and intenti.onally 

destroyed relevant, material and at the very least potentially 

exculpatory evidence in its' case against william Kelley, 

clea,r error has occurred in viola,tion of the appellant's 

cons·tituti.onal righ.ts, state law guarantees and guarantees 

of fundamental ,fairness. Therefore, his conviction must 

be reversed. 
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II. 

THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR IN GIVING AN ENLARGED, ALTERED 
AND PROHIBrTED VERSION OF FLORIDA'S 
STANDA:RD JURY INSTRUCTION 3.06. 

A.� The "Allen ,. charge given by the 
trial court went far beyond permissible 
language and was coercive and pre­
judicial, constituting fundamental 
error and a violation of due 
process. 

The trial judge denied the appellant 
a fair trial by delivering an 
"Allen "'charge beyond the scope 
of Fla. Std. Jury Instr. 3.06. 

The c~se at bar is the second time the appellant has 

been tried for the murder of Charles Von Maxcy. Both trials 

were presided over by the same judge, the Honorable E. Randolph 

Bentley, Judge of the Circuit Court, Tenth Judicial Circuit. 

The first tri~l (19.83) ended in a hung jury where no verdict 

could be reach.ed, even after the jUdge gave what appeared 

to be Florida Standard Jury Instruction 3.06 to the jury. 

Defense counsel in the first trial had previously moved on 

the record that the 3.0.6 charge not be given. 

In th.e inst~nt case, which was the appellant's second 

trial .for th.e Von Maxcy murder, a 3.06 charge was given by 

the judge, after th.e jury returned to th.e courtroom stating 

thi3:t they had voted three times, had not reached a unanimous 

vote, and did not see how to overcome the impasse. (R-923). 
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Without allowing any comment by counsel and after the foreman 

of the jury indicated the jury·s position, the trial court 

launched immediately into what initially appeared to be 

Florida Standard Jury Instruction 3.06, which instruction 

he had also given at the first ttial. See Florida Standard 

Jury Instruction 3.06 (Jury Deadlock) 1981 Edition. This 

instruction was approved by the Florida Supreme Court in 

19B1, and superceded the prior instructions, Fla. Stand. 

Jury Inst. 2.21, formerly 2.19, which were based on the 

traditional "dynamite" charge given in Allen v. United 

states, 164 u.S. 492 (1869). In the instant case, after 

completing the recitation of the current instruction 3.06 

(R-923-24), the judge immediately added the following 

coroments of his own in regard to the case, which in sub­

stance were taken from the outlawed versions of the "Allen 

Charge. " (Compare prior Fla. Jury Tnf3"t:1Yi Z-~'~l,arid-

2. 19) : 

I would ask that you give it your full 
consideration. It is an important case. 

If you fail to reach a verdict, there is 
no reason to believe the case can be 
tried again any better or more exhaustively 
than it has been. 

There is no reason to believe there is any 
more evidence or clearer evidence could 
be produced on either side. And there is 
no reason to believe the case could be 
submitted to twelve move intelligent 
and impartial people than you are. 
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