
likewise require that the op1n1on of an expert be based on 

facts in evidence. or within hi~ knowledge. 1I In Cirack, 

supra, the doctor's opinion wasibased entirely on the 
, 

unsupported. self-serving declatations of the defendants 
I 

that Cirack had consumed quantities of alcohol and had not 

eaten properly for three days ptior to committing the murder. 

This Court reasoned that as the~e was no evidence adduced to 

support the defendants assertio1s of the amounts of alcohol 

consumed by them, and that the 4octor's opinion was based 
i 

upon these assertions, the doctqr's opinion was hearsay 

evidence not admissible at tria~. Id at 709. 

Clearly, this was pre~isely the reasoning of the 

trial court in excluding the te~timony of Dr. Roche. Below. 
I 

the defendant introduced three ~itnesses, Sandra Marini, 

Barbara Cooper and Angela Brady,! who testified that they 
I

believed the defendant used "PCPI". Ms. Marini testified 
! 

that she observed the defendant ~se a blue or purple powder 

that she believed was "PCP" (R. 
I 

il099-ll00). She further 
I 

" 

testified that she herself did npt use drugs (R. 1108). 
i 

Angela Brady, a barmaid in a barl the defendant frequented,
I 

testified that she had observed the defendant snort a white 

powdery substance she believed tp be "PCP" (R. 1127-1128). 

Barbara Cooper testified that thr defendant had lived in her 

household for about nine months ~nd that she believed he used 

"PCP". as well as cocaine and matijuana (R. 1113-1114). She 

described "PCP" as a white POWder substance (R. 1114). She 
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further described the defendant's behavior while he was under 

"PCP" as either the defendant either being unable to talk or 

carryon a conversation or as talking "your ear off" (R. 1123­

1124). 

The defendant also testified that he used "PCP" 

on a regular basis (R. 1133-1137). However, only one of the 

witnesses, Ms. Cooper, testified that she had ingested "PCP" 

with the defendant, (R. 1120), qut she did not testify that 

she ingested drugs with the defendant around the time of the 

crime, rather she testified that she didn't remember whether 

she saw the defendant on the day of the murder (R. 1123). 

Further, the defendant did not introduce the results of, or 

ever request, a blood test, showing the presence of "PCP" in 

his blood stream. Clearly there was no evidence, but for the 

self-serving declarations of the defendant that he consumed 

PCP on the day the crime was committed. 

Defendant has cited numerous federal cases for the 

proposition that lay witnesses may be used to identify suspect 

material as a particular controlled substance where more direct 

evidence was not available. A review of the facts of those 

cases reveals that they are distinquishable from the case at 

bar. In those cases the witnesses testified to prior experi­

ences with the drug, to sampling the actual substance in 

controversy and finding its effects to be similar to those 

previously experienced by the witness with the same drug. 

United States v. Sweeney, 688 F.2d 1131 (9th Cir. 1982); United 
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States v. Jones, 480 F.2d 954 (5th Cir. 1973); United States v. 

Atkins, 473 F.2d 308 (8th Cir. 1973); Ewing v. United States, 

386 F.2d 10 (9th Cir. 1967). 

Here, however, only one witness other than the 

defendant, Ms. Cooper, testified to ingesting "PCP" with the 

defendant, (R. 1120), and her testimony in that regard neither 

confirmed the substance as "PCP" nor was sufficiently connected 

in time to the murder to support the defendant's self-serving 

assertions that he was under the influence of "PCP" when he 

committed the murder. 

In Fouts v. State, 374 So.2d 22 (Fla. 2nd DCA 1979), 

the Second District held that the trial court improperly excluded 

the defendant's expert witness on the effects of "LSD". There, 

unlike here, the trial court found that the defendant had 

sufficiently established a rational inference that he had 

ingested "LSD" by adducing the testimony of his cell-mate, who 
I 

ingested some of the substance at the same time as the defendant, 

described both his and the defendant's reactions to the drug 

and described the effects as being similar to his previous 

experience with LSD. Clearly, the defendant made no such 

showing below. 

Defendant also cites the case of Mullin v. State, 

425 So.2d 219 (Fla. 2nd DCA 198~)j wherein the Second District 

noted in dictia that the trial q,ourt improperly excluded the 

defendant's expert regarding the effects of sniffing glue on 

the human body. There, unlike here, the defendant appeared 
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"high" when arrested and was found to have two tubes of glue 

in his pocket, one used up and bne unused. Below, no "PCP" 

or paraphernalia was found on tpe defendant when he was 

arrested; the testimony of the witnesses to the murder was 

that the defendant calmly walked up to the apartment complex, 

inquired where the victim lived, knocked on the victim~s door, 

exchanged a few words with the trictim, shot him, closed the 

door and walked away. (R. 855-858, 868-870, 886-887, 892-894, 

899-900). 

The state contends th~ trial court below correctly 

excluded the testimony of Dr. R¢>che as there was no evidence 
I 

adduced below, with the exceptibn of the defendant's self­
i 

serving declarations, to establish that the defendant was under 

the influence of "PCP" at the time he connnitted the murder. 

Therefore Dr. Roche I s testimony could not be "applied to 

evidence at trial." §90.702 Flal Stats. (1976); Cirack, supra. 

A trial court has wide discretion concerning the 

admissibility of evidence, and,' in the absence of an abuse of 

discretion, a ruling regarding admissibility will not be 

disturbed .. Jeht V. State, 408 $0.2d 1024. 1029 (Fla. 1982), 

cert. denied, 457 U.S. 1111; Rivers Y. State, 425 So.~d 101 
, 

I 

(Fla. 1st DCA 1983). As the trial court clearly did *ot abuse 

its discretion in excluding Dr. Rochels testimony, th~ trial 
i 

court's ruling should be affirm~d. 
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POINT ]1 

THE TRIAL COURT PRQPERLY REFUSED TO 
APPOINT DR. LERNER iTO ASSIST THE 
APPELLANT IN THE PREPARATION OF. 
AND PRESENTATION OW HIS DEFENSE OF 
VOLUNTARY INTOXICAtION. 

Defendant asserts th~t he had a right to appointment 

of a particular expert, Dr. Steven Lerner, to assist him in 

the preparation and presentatimn of his defense of voluntary 

intoxication by "PCP." 

The state asserts the trial court was correct for 

several reasons. 

The state agrees with the defendant that indigent 

defendants are entitled to the assistance of an expert when 

such is necessary to their defense. Alvord v. Wainwright, 

564 F. SUpp. 459, 484 (M.D. Flbrida, 1983), aff'd as modified 

725 F.2d 1282 (11th Cir. 1984)1; goback v. Alabama, 607 F.2d 

680, 682 n.l (5th Cir. 1979); Gray v. Rowley, 604 F.2d 382 

(5th Cir. 1979). Indeed, it has been held that fundamental 

fairness is violated when a criminal defendant is denied 

the opportunity to have an expert examine a piece of critical 

evidence whose nature is subj elct to varying expert opinion. 
i 

Gray, sUl1raj White v. Maggio, 1556 F.2d 1352 (5th Cir. 1977). 

The evidence must be both critiical and subj ect to carrying 

expert opinion. Gray, supra; !White. supra. Critical evidence 

is material evidence of subst~tial probative force that could 

induce a reasonable doubt in the minds of enough jurors to 

avoid a conviction. Gray, sUEra; White. supra. 
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As argued in Point I, infra, the state asserts 

that testimony regarding the effects of "PCP" on human 

behavior, whether by Dr. Lerner or Dr. Roche, was not 

material in this case in the ~bsence of evidence that the 

defendant was under the influence of "PCP" when he committed 

the murder. Cirack v. State, 201 So.2d 706 (Fla. 1967). 

Thus the trial court properly denied the defendant's request 

to have Dr. Lerner appointed as an expert. 

The thrust of the defendant's argument on this 

point is that he was entitled to the appointment of a particular 

expert, Dr. Lerner, in this case. It has never been held 

that an indigent defendant is entitled to the appointment of 

a particular expert. 

Initially, the state observes that while this 

defendant asserted that he could not find a local expert with 

Dr. Lerner's expertise, (R.97, 1494-1496), that assertion 

is belied by the defendant's request for appointment of 

Dr. Keith Burnstein and Dr. Dan Roche (R. 685-686, 1503-1504). 

The trial court granted that request (R.69l,lSOS). The trial 

court also granted the defendant's request that Dr. Arthur 

Stillman, also local, be appointed to examine the defendant 

(R. 20-22). Simply because the defendant was not satisfied 

with the opinion of Dr. Stillman, (R 61-62), does not entitle 

him to appointment of particular expert, who will give the 

opinion testimony he desires. Blake v. Zant, 513 F. Supp. 

722,784 ( S.D. Georgia 1981). That the trial court and the 

state were amenable to the appointment of numerous other local 

and less costly experts is clear from the record (R 21-22, 
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74, 691). Indeed two additional local experts; Drs. Burnstein 

and Roche, were appointed (R691). Thus the trial court's 

denial of the defendant's request for Dr. Lerner was correct. 

Finally the state asserts that the defendant's right 

to the assistance of an expert is quite similar to a 

defendant's right to counsel. In both instances the entitle­

ment exists to ensure fundamental fairness to the defendant. 

White, supra; Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 

792, 9 L.Ed.2d 799 (1963). However, a defendant has never been 

entitled to a particular attorney. United States v. Hobson, 

672 F.2d 825 (11th Cir. 1982); United States v. Gray, 565 

F.2d 881 (5th Cir. 1978); Williams v. State, 427 So.2d 768 

(Fla. 2nd DCA 1983); Witty v. State, 346 So.2d 1221 (Fla. 3rd 

DCA 1977). Certainly if the defendant was not entitled to 

select a particular attorney, he can not be entitled to select 

a particular expert. 

The state asserts that in light of the trial court's 

obvious willingness to appoint experts for the defendant; the 

defendant eventually being able to find local experts who 

were appointed, and the ultimate inadmissibility of the 

testimony, the trial court properly denied the defendant's 

request for the appointment of Dr. Lerner. 

10 



POINT III 

THE TRIAL COURI' PROPERLY IMPOSED 
THE DEATH PENALTY 

Defendant asserts the trial court improperly 

imposed the death penalty on him by finding the homicide was 

especially heinous atrocious or cruel, was cold calculated 

and premeditated and by failing to find the statutory 

mitigating circumstance that the defendant's capacity to 

appreciate the criminality of his acts and to conform his 

conduct to the requirements of law was substantially impaired. 

The state asserts the trial court properly found 

four aggravating circumstances applied: (1) the defendant was 

under sentence of imprisonment, to wit: on parole (which the 

defendant does not challenge on appeal); (2) the defendant 

was previously convicted of a felony involving the use of 

violence to some person (which the defendant does not challege 

on appeal); (3) that the homicide was especially heinous 

atrocious or cruel; and (4) the homicide was committed in a 

cold calculated and premeditated manner. The trial court also 

found one non-statutory mitigating circumstance to exist: that 

the defendant had a tumultuous childhood with little, or no, 

parental guidance (Rl376). The trial court properly found no 

statutory mitigating circumstances applied (R.l375). 

The state asserts that the trial court properly 

found this murder was especially heinous, atrocious or cruel. 

Below, the medical examiner testified that the victim was shot 

in the abdomen at close range, (R. 880); the blast destroyed 

11� 



both the victims kidneys, passed completely through the arota, 

pancreas, stomach, liver and right lung (R.884); the victim 

remained conscious for more than a minute after the wound 

(R.884), and that it took at least three to five minutes before 

the victim died (R.879,884). Furthermore, while the victim 

and the defendant did not know each other; the defendant 

sought out the victim and shot him in his own home (R.855-856, 

1145). 

A finding that a murder was especially heinous, 

atrocious or cruel has been sustained where the victim was 

killed while in his own bed, Spink ellink v. State, 313 So.2d 

666 (Fla. 1975); Proffitt v. State. 315 So.2d 461 (Fla. 1975); 

and where the crime is unnecessarily tortuous to the helpless 

victim. State v. Dixon, 283 So.2d 1 (Fla. 1973); Hargrave v. 

State, 366 So.2d 1 (Fla. 1978). Clearly the circumstances, 

here in, where the victim was confronted in his own home, shot 

and left to die a painful death, support the trial court's 

finding that the murder was especially heinous, atrocious and 

cruel. 

Secondly, defendant asserts that the trial court erred 

in finding the murder to be cold, calculating and premeditated. 

The state asserts that a clearer case of premeditation could 

hardly be made. Below, two of the state's witnesses testified 

that the defendant asked them to drive him to an apartment and 

they agreed, (R. 760,808). One of the witnesses testified that 

prior to asking for a ride the defendant stated that he would 

take care of it in reference to the witness' altercation with 
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the victim (R.807-808). When the defendant reached the 

apartment he asked the witness to wait and returned shortly with 

a shotgun (R.761,808-809). The defendant asked to be dropped 

off near the apartments where the victim lived (R.762,809). The 

defendant told one of the witnesses that they didn't deserve 

to be treated that way and that he was going to kill the victim 

(R.763). He told the witnesses to meet him later at the donut 

shop (R.763,810). Later the defendant met these witnesses at 

the donut shop, without the gun, requested a ride to another 

place and confessed to killing the victim during the ride 

(R.763-76S, 810-812). 

Two witnesses who lived next door to the victim 

tes tified that the defendant walked towards them carrying a shot­

gun, pointed it at each of them in turn and asked if they knew 

the victim or where his apartment was (R.8SS-8S6, 885-887). The 

defendant proceeded to the victim's apartment, knocked on the 

door and asked the victim if he was Allen (R. 857- 858,887) . 

One of the witnesses testified that he heard the defendant tell 

the victim he didn't like the way he (the victim) smacked 

around his friends (R.8S8). The defendant then shot the victim, 

shut the door with the shotgun and walked away (R.8S8,887). The 

defendant put the shotgun in a dumpster (R.8S8). 

Simply because, as defendant asserts, he did not 

know the victim before he shot him, does not make this any less 

a contract or execution type murder. See Sullivan v. State, 

303 So.2d 632 (Fla. 1974). The evidence adduced at trial 

overwhelmingly established that the defendant coldly, calculatedly 
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and premeditatedly set out to kill the victim. Combs v. State, 

403 So.2d 418 (Fla. 1981). The defendant clearly formed an intent 

to commit the crime when he told Folsom that he would take care 

of it. 

He then procured the weapon, went to the victim's 

apartment complex, asked the Hahns if they knew the victim or 

where his apartment was, went to the victim's apartment and shot 

him. This is not a case like Cannady v. State t 427 So.2d 723 

(Fla. 1983); McCray v. State t 416 So.2d 804 (Fla. 1982); or 

Washington v. State, 432 So.2d 44 (Fla. 1983) where there was 

no evidence of the planning of the murder prior to its occurrance. 

Clearly here the state established the defendant acted through a 

premeditated design and the trial court properly applied this 

aggravating factor. 

Lastly the defendant complains that the trial court 

erred in not applying the statutory mitigating factor that the 

defendant lacked the capacity to appreciate the criminality of 

his conduct or to conform his conduct to the requirements of 

law, on the basis of Dr. Bernston's testimony. 

A review of Dr. Bernston's testimony however, reveals 

the trial court's ruling was correct. Dr. Bernston testified 

that his opinion was based solely on what the defendant told 

him about the drugs he had ingested. (R.1308,13l3). He further 

stated that the defendant was sane by legal criteria, (R.1312), 

and that persons suffering (as the defendant was) from an 

antisocial personality disorder would know the nature and 

quality of their acts; would know what was wrong under the law 
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(R.13l0-l3ll). Thus Dr. Bernston's testimony was equivocal at 

best regarding the defendant's capacity to appreciate the 

criminality of his acts and the trial court properly disallowed 

this mitigating factor. 

Even if this Court should find the trial court 

improperly applied the particularly heinous , atrocious and 

cruel aggravating factor, there still exist three statutory 

aggravating factors, no statutory mitigating factors and one 

non-statutory mitigating factor. Clearly the aggravating 

factors outweigh the mitigating factor and the trial court 

properly imposed the death penalty. 

Additionally the jury recommended imposition of the 

death penalty by a nine to three vote. (R.1547). A jury 

recommendation as to imposition of the death penalty should be 

accorded great weight. Tedder v. State. 322 So.2d 908, 910 

(Fla. 1975). The trial court properly followed the jury 

recommendation. 

Lastly the defendant asserts that the death penalty 

as imposed against him is disproportionate to sentences imposed 

against others for similar crimes. This argument was disposed 

of in Alvord v. State, 322 So.2d 533 (Fla. 1975), wherein this 

Court stated "[s]uch an exercise of mercy on behalf of the 

defendant in one case does not prevent the imposition of death ... 

in the other case." Id at 540. 
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CONCLUSION 

THEREFORE, based upon the foregoing reasons and 

authorities cited herein, Appellee respectfully requests 

that the Judgment and Sentence of the trial court be AFFIRMED. 

Respectfully submitted, 
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Attorney General 
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